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THE  NOMINATION  OF  THOMAS  D.  JONES  FOR  APPOINTMENT 
AS  A  MEMBER  OF  THE  FEDERAL  RESERVE  BOARD. 


THURSDAY,  JULY  9,  1914. 

Committee  on  Banking  and  Currency, 

United  States  Senate, 

Washington ,  D.  C. 

The  committee  assembled  in  executive  session  at  10.30  o'clock 


a  Present:  Senators  Hitchcock  (acting  chairman),  Reed,  Pomerene, 
Shafroth,  Hollis,  Lee,  Nelson,  Bristow,  Crawford,  McLean,  and 

Weeks. 

Senator  Reed.  Air.  Chairman,  in  the  matter  of  tne  confirmation 
of  Air.  Thomas  D.  Jones,  I  desire  to  put  into  the  record,  for  the  infor¬ 
mation  of  the  committee  and  the  Senate  and  because  it  was  a  matter 
referred  to  in  the  testimony  of  Air.  Jones  and  is  otherwise  pertinent, 
the  following  from  the  records  of  the  case  of  the  State  of  Alissouri, 
on  the  relation  of  Herbert  S.  Hadley,  attorney  general,  versus  The 
International  Harvester  Co.  of  America,  the  corporation  respondent: 

First.  The  information  in  quo  warranto  as  it  appears  m  the  printed 
transcript  of  the  record  on- file  in  the  Supreme  Court  of  the  united 

States,  pages  3  to  7,  inclusive.  .  ^  n 

Second.  The  order  of  the  court  to  the  International  Harvester  Co. 

to  show  cause,  page  8.  .  _  , 

Third.  The  answer  of  the  defendant — or,  it  should  be  more  properly 
described  as— the  return  of  the  writ,  including  in  the  answer  also  the 

exhibits  attached.  Pages  9  to  34,  inclusive.  . 

Fourth.  The  replication  filed  by  the  State  of  Alissoun,  pages  3b  to 

38,  inclusive. 

Fifth.  The  order  of  the  Supreme  Court  by  Judge  Theodore  Brace 
as  the  special  commissioner,  pages  38  and  39. 

Sixth.  I  put  in  evidence  also  the  oath  of  office  of  the  special  com¬ 
missioner,  page  40. 

Seventh.  I  put  in  evidence,  but  do  not  ask  to  have  printed  now,  the 
entire  record  so  that  it  may  be  considered  by  any  membei  of  the 

committee  with  the  testimony.  >  , 

Eight.  The  report  of  the  commissioner,  which  was  hied  September 

6,  1910,  pages  821  to  883,  inclusive. 

Ninth.  The  judgment  and  decree  which  was  entered  by  the  Supreme 

Court,  pages  898  to  912,  inclusive.  ,  £  , 

Tenth.  The  modification  of  the  order  of  ouster  and  the  bond  oi  the 
International  Harvester  Co.,  pages  928  to  931,  inclusive,  and  pages 


935  and  936.  ^  ,  Tt  •.  i  o.  . 

Eleventh.  The  decision  of  the  Supreme  Court  of  the  United  States 

in  this  same  case,  so  that  it  may  all  be  in  evidence,  Senate  Document 
No.  498. 
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NOMINATION  OF  THOMAS  D.  JONES. 


(The  papers  referred  to  are  as  follows:) 

In  the  Supreme  Court  of  Missouri.  Court  en  banc.  October  term,  1907. 

State  of  Missouri  on  the  Relation  of  Herbert  S.  Hadley,  Attorney  Gen¬ 
eral,  vs.  International  Harvester  Company  of  America,  a  Corporation 

Respondent. 

information  in  quo  warranto. 

Comes  now  the  State  of  Missouri,  by  Herbert  S.  Hadley,  attorney  general,  who  in 
this  behalf,  prosecutes  for  and  in  the  name  of  the  State,  and  informs  the  court  that 
the  International  Harvester  Company  of  America  is  a  corporation,  duly  organized 
and  existing  under  the  laws  of  the  State  of  Wisconsin  and  engaged  in  the  manufac¬ 
ture  and  sale  of  agricultural  implements,  tools,  and  machinery  and  materials  used 
therewith;  that  upon  April  5,  1892,  said  International  Harvester  Company  of  America 
was  duly  authorized  and  licensed  to  do  business  in  the  State  of  Missouri  as  a  foreign 
corporation  under  the  name  of  the  Milwaukee  Harvester  Company;  that  thereafter  its 
name  was  changed  to  the  International  Harvester  Company  of  America,  and  since  on 
or  about  the  18th  day  of  September,  1902,  said  respondent  has,  under  the  name  of  the 
International  Harvester  Company  of  America,  been  licensed  to  and  engaged  in  the 
business  of  manufacturing  and  celling  farm  implements,  tools,  and  machinery  in  the 
State  of  Missouri. 

That  the  McCormick  Harvesting  Machine  Company  is  a  corporation,  organized  and 
existing  under  the  laws  of  the  State  of  Illinois,  for  the  purpose  of  engaging  in  the 
manufacture  and  sale  of  agricultural  implements,  tools,  and  machinery,  and  was 
upon  tne  5th  day  of  October,  1891,  duly  authorized  and  licensed  as  a  foreign  corpo¬ 
ration  to  engage  in  said  business  in  the  State  of  Missouri,  and  thereafter,  and  up  to 
about  the  18th  day  of  September,  1902,  did  engage  in  the  business  of  manufacturing 
and  sellmg  agricultural  implements,  tools,  and  machinery  in  the  State  of  Missouri. 

.  That  the  Plano  Manufacturing  Company  is  a  corporation  duly  organized  and  exist¬ 
ing  under  the  laws  of  the  State  of  Illinois,  for  the  purpose  of  engaging  in  the  business 
of  manufacturing  and  selling  agricultural  implements,  tools,  and  machinery,  and  was 
duly  authorized  and  licensed  on  the  11th  day  of  February,  1892,  as  a  foreign  corpo¬ 
ration  to  do  business  in  the  State  of  Missouri,  and  that  from  said  date  up  until  about 
the  18th  day  of  September,  1902,  said  company  did  engage  in  the  business  of  manu¬ 
facturing  and  selling  agricultural  implements,  tools,  and  machinery  in  the  State  of 
Missouri. 

That  the  Warder,  Bushnell  &  Glessner  Company  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Ohio  for  the  purpose  of  engaging  in  the 
business  of  manufacturing  and  selling  agricultural  implements,  tools,  and  machinery 
and  was  duly  authorized  and  licensed  on  the  29th  day  of  August,  1891,  as  a  foreign 
corporation  to  do  business  in  the  State  of  Missouri,  and  that  from  said  date  up  until 
about  the  18th  day  of  September,  1902,  said  company  did  engage  in  the  business  of 
manufacturing  and  selling  agricultural  implements,  tools,  and  machinery  in  the  State 
of  Missouri. 

That  D.  M.  Osborne  &  Company  is  a  corporation  duly  organized  and  licensed  under 
the  laws  of  the  State  of  New  York  for  the  purpose  of  engaging  in  the  business  of  manu¬ 
facturing  and  selling  agricultural  implements,  tools,  and  machinery,  and  was  duly 
authorized  and  licensed  on  the  28th  day  of  September,  1891,  as  a  foreign  corporation 
to  do  business  in  the  State  of  Missouri,  and  that  from  said  date  up  until  about  the 
18th  day  of  September,  1902,  said  company  did  engage  in  the  business  of  manufacturing 
and^ selling  agricultural  implements,  tools,  and  machinery  in  the  State  of  Missouri. 

Tnat  Aultman,  Miller  &  Company  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  New  York  for  the  purpose  of  engaging  in  the  business  of 
manufacturing  and  selling  agricultural  implements,  tools,  and  machinery  and  was 
duly  authorized  and  licensed  on  the  6th  day  of  August,  1891,  as  a  foreign  corporation 
to  do  business  in  the  State  of  Missouri,  and  that  from  said  date  up  until  about  the 
18th  day  of  September,  1902,  said  company  did  engage  in  the  business  of  manufac¬ 
turing  and  selling  agricultural  implements,  tools,  and  machinery  in  the  State  of 
Missouri. 

That  from  the  time  each  and  all  of  said  companies  were  duly  authorized  and  licensed 
to  do  business  in  the  State  of  Missouri,  and  up  until  on  or  about  the  18th  of  September, 
1902,  they  continued  to  engage  in  the  manufacturing  and  sale  of  agricultural  imple¬ 
ments,  tools,  and  machinery  in  the  State  of  Missouri  as  legitimate  competitors  with 
each  other,  and  other  corporations,  individuals,  and  partnerships  engaged  in  the 
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qflTrp  business  in  the  State  of  Missouri,  and  that  thereby  the  people  of  the  State,  partic- 
uZly  the ^ret^l  dealers  and  the  farmers  of  the  State,  received  the  benefit  of  compe  l- 
tion  in  the  purchase  and  sale  of  farm  implements,  tools,  and  C  ^?t°nor  about 

il.  -ion,  riqAr  nf  Auo-nst  1902  there  was  organized  m  the  State  of  JNew  Jersey,  as  a 
corporation  of  that  State,  the’ International  Harvester  Company,  with  a  capital  stock 
of  $120,000,000,  and  said  company  was  by  its  charter,  authorized  to  engage  m  A  ™an  ^ 
facture  and  sale  of  all  kinds  of  farm  implements  tools,  and  mac ^ery,  said  I 
national  Harvester  Company  was  organized  under  the  laws  of  the  State  of  New y 
for  the  purpose  of  effecting  a  combination,  pool,  trust,  agreement,  understanding,  a  a 
the  corpfrations  hereinbefore  referred  to,  and  other,  corporations 
enZ  °ed  in  the  same  business  in  other  States,  for  the  purpose  of  restraining  trade  and 
competition  in  the  manufacture,  purchase,  and  sale  of  agnculturah 
and  machinery  in  this  State;  for  the  purpose  of  regulating,  controlling,  <>xin  ana 

maintaining  the  price  of  agricultural  implements,  tools,  “d^aTSnount  aSd 
offered  for  sale  in  this  State;  for  the  purpose  of  limiting  and  tong ^the  amoui n t  a  d 
ouantitv  of  agricultural  implements,  tools,  and  machinery  sold  and  ottered  tor  sale  m 
this  State  and  said  pool,  trust,  combination,  and  understanding  into  which  said  cor¬ 
porations  thus  entered,  became  members  of,  and  participated  wa is *  desl^d  ai^d  ma  e 
with  a  view  to  increase  and  tended  to  increase,  the  market  price  of  agricultural  lm 
plements,  tools,  and  machinery  sold  and  offered  for  sale  in  ^  State;  ^ 
made  with  a  view  to  lessen,  and  tended  to  lessen  free  competition  m  this  State  m  the 
manufacture  purchase,  and  sale  of  agricultural  implements,  tools,  and  machinery, 
that  shortly  ’after  the  organization  of  said  International  Harvester  ^  e 

Jersey  and  in  furtherance  of  the  unlawful  purposes  aforesaid  it  pietended  to  purchase 
and  did  acauiip  and  come  into  the  control  of  the  capital  stock  and  assets  of  all  of  said 

corporations,  which  had  previously  been  engaged  m  the  State  of aadrnf^ 
competitors  in  the  manufacture,  purchase,  and  sale  of  farm  implements  tools  and  ma 
chhierv  that  said  pretended  sale  and  transfer  of  the  capital  stock  and  assets  of  said 
corporations  to  the  International  Harvester  Company  of  New  Jersey  was ^acco  - 
plished  by  said  International  Harvester  Company  of  New  Jerse y 

and  stock  of  the  several  corporations  m  stock  issued  by  said  International  Harvester 
Company  of  New  Jersey,  and  the  stockholders  of  the  corporations  hereinbefore  referred 
to  doing' business  in  the  State  of  Missouri  became  stockholders,  directors,  and  offic 
of  said  International  Harvester  Company  of  Nevv  Jersey;  that  the  transfers  by  sa  d  - 
porations  doing  business  in  the  State  of  Missouri  of  their  stock  and  asse tel to  the  Inter 

national  Harvester  Company  of  New  Jersey  were  effected  on  or  into 

September,  1902,  on  which  date,  and  m  which  manner  said  corporations  entered  n 
and  became  members  of  said  pool,  trust,  combination,  and  agreement  for  the  unlawful 

purposes  heretofore  stated;  that  as  a  part  of  the  plan  of  said  poo  ,  >  business  and 

and  agreement,  and  in  furtherance  of  the  unlawful  purposes  thereof,  the  bus  ness  and 
assets  of  the  McCormick  Harvesting  Machine  Company  Plano  Manuiact  * 
pany,  Warder,  Bushnell  &  Glessner  Company,  D.  M.  Osborne  &  Company  and  A' u  t 
man  Miller  &  Company  in  the  State  of  Missouri,  were  m  a  short  time  after  the  18th 
of  September  1902,  transferred  to  the  International  Harvester  Company  of  America, 
and  said  McCormick  Harvesting  Machine  Company  Plano  Manufacturing  Company, 
Warder,  Bushnell  &  Glessner  Company,  D.  M.  Osborne  &  Company  and  Ault  , 
Miller  &  Companv  in  a  short  time  thereafter  ceased  to  do  business  in  the  State  o 
Missouri  and  canceled  and  surrendered  their  licenses  to  do  business  m  the *  State  of 
Missouri;  that  by  virtue  of  the  formation  of  the  pool,  trust,  combination  and  a  ree 
of  the  corporation  herein  named,  through  the  organization  of  said  International 
Harvester  Company  of  New  Jersey  and  its  pretended  purchase  of  then  stock  and  assets 
said  International  Harvester  Company  of  New  Jersey  secured  the  right  to  manufacture 
and  sell  all  the  agricultural  implements  tools  and ,  machinery  .under  le  u 


patents  and  devicS  therefore  Manufactured  and.soW. by  f  A  <* vend  cations 
which  were  authorized  to  and  engaged  m  business  m  this  State,  t  lat  \  , 


wmcn  were  a.uiiioiiA.ou.  iu  d/iici  m  j  ^ 

tion  of  said  pool,  trust,  combination,  and  agreement  as  aforesaid  and An  the  furtherance 

and  bv  reason  thereof,  the  International  Harvester  Company  o  i  ev  o  -■  •  „  At¬ 

tained  the  existence  and  continued  the  International  Harvester  Company  of  America 
in  the  business  of  selling  agricultural  implements,  tools,  and  mac  nnciv  m  b  k-  ’ 
and  said  International  Harvester  Company  of  America  has  since  actea  as  the  sole  agent 
in  this  State  for  the  International  Harvester  Company  of  New  Jersey  in  the  sale  of  the 

agricultural  implements,  tools,  and  machinery  manufactured  by  it  and  also  thrne 

which  prior  thereto  had  been  manufactured  and  sold  by  each  of  said  other  compan 
herein  named;  and  said  International  Harvester  Company  of  America,  by  reason  of  said 
pool,  trust,  combination,  and  agreement,  has  bought  and  sold  only  the  agiicim 
implements,  tools,  and  machinery  manufactured  by  it  and  the i  International ^Harvester 
Company  of  New  Jersey,  and  said  International  Harvester  Company  of  Nev  eis  y 
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has,  by  virtue  of  said  pool,  trust,  combination,  and  agreement  and  the  ownership  of 
the  stock  of  the  International  Harvester  Company  of  America,  controlled,  conducted 
&J1Q  diiected  all  the  business,  affairs,  and  operations  in  the  State  of  Missouri  and 
elsewhere  of  the  International  Harvester  Company  of  America;  that  since  the  forma¬ 
tion  of  said  pool,  trust,  combination,  and  agreement,  as  aforesaid,  in  furtherance 
thereof,  and  for  the  purpose  of  giving  to  said  respondent  and  the  International  Har¬ 
vester  Company  of  New  J ersey  a  monopoly  of  the  business  of  manufacturing  and  selling 
agricultural  implements,  tools,  and  machinery  in  the  State  of  Missouri,  and  for  the  pur- 
pose  of  preventing  competition  in  the  sale  thereof,  said  respondent  has  compelled  the 
retail  dealers  m  each  county  of  the  State,  who  desire  to  handle  and  sell  or  act  as  agent 
tor  the  sale  of  any  of  the  agricultural  implements,  tools,  and  machinery  sold  or  handled 
by  said  respondent  to  refrain  from  selling  any  agricultural  implements,  tools,  and 
machinery  manufactured  or  sold  by  any  competing  manufacturer  or  distributor 
which  came  into  competition  with  the  agricultural  implements,  tools,  and  machinery 
sold  and  handled  by  respondent;  that  by  virtue  of  said  pool,  trust,  combination,  and 
agreement  so  organized  as  aforesaid,  and  by  virtue  of  the  exclusive  contracts  exacted 
and  required  from  retail  implement  dealers  in  the  State  of  Missouri  by  said  respondent 
as  aforesaid,  competition  in  the  manufacture,  purchase,  and  sale  of  agricultural 
implements,  tools,  and  machinery  in  the  State  of  Missouri  has  been  restrained,  prices 
thereof  have  been  controlled,  fixed,  and  maintained,  the  amount  and  quantity  of 
agricultural  implements,  tools,  and  machinery  manufactured  and  sold  in  this  State 
have  been  fixed  and.  limited,  the  market  price  thereof  has  been  increased  and  full 
and  free  competition  in  the  manufacture,  purchase,  and  sale  of  agricultural  implements 
tools,  and  machinery  in  the  State  of  Missouri  has  been  lessened  and  restrained  so  that 
said  respondent  has  been  able  to  secure,  and  for  several  years  has  enjoyed  from  85  to 
90  per  cent  of  the  business  of  manufacturing  and  selling  agricultural  implements 
tools,  and  machinery  in  this  State;  all  to  the  great  damage  and  loss  of  the  people  of 
Missouri 

.  That  by  reason  of  the  participation  by  said  respondent  in  the  pool,  trust,  combina¬ 
tion  and  agreement  as  herein  stated,  and  by  reason  of  the  acts  and  things  done  by  said 
respondent  as  herein  set  forth,  said  respondent  has  been  guilty  of  an  illegal,  wilful 
and  malicious  perversion  and  abuse  of  the  franchises,  privileges,  license,  and  authority 
granted  to  it  by  the  State  of  Missouri,  and  an  illegal  and  unlawful  usurpation  of  privi¬ 
leges,  franchises,  and  authorities  not  granted  to  it  by  the  State  of  Missouri. 

t  herefore  the  attorney  general,  prosecuting  in  this  behalf  for  the  State,  prays  the 
consideration  of  the  court  in  the  premises,  and  that  the  respondent  may  be  excluded 
from  all  corporate  rights,  privileges,  and  franchises  exercised  or  enjoyed  by  it  under 
the  laws  of  the  State  of  Missouri,  and  that  its  franchise,  license,  and  certificate  to  do 
business  m  this  State  be  declared  forfeited,  and  that  all  or  such  portion  of  its  property 
as  the  court  may  deem  proper,  be  confiscated  unto  the  State,  or  in  lieu  thereof  a  fine  be 
imposed  upon  it  in  punishment  of  the  perversion,  usurpation,  abuse,  and  misuse  of 
franchise,  as  herein  described. 

Herbert  S.  Hadley, 

Attorney  General. 

Frank  Blake, 

Assistant  Attorney  General. 


In  the  Supreme  Court  of  Missouri.  Court  en  banc.  October  term,  1907. 

State  op  Missouri  on  the  Relation  op  Herbert  S.  Hadley,  Attorney  General, 
vs.  International  Harvester  Company  op  America,  a  Corporation,  Re¬ 
spondent. 

ORDER  TO  SHOW  CAUSE. 

To  International  Harvester  Company  of  America ,  respondent ,  greeting: 

Whereas  Herbert  S.  Hadley,  attorney  general  of  the  State  of  Missouri,  has  filed  an 
information  in  quo  warranto,  a  copy  of  which  is  hereto  attached  and  made  a  part 
hereof,  charging  that  the  above-named  respondent,  International  Harvester  Company 
of  America,  is  unlawfully  abusing  its  rights  and  franchises  and  unlawfully  usurping 
authorities  and  privileges  as  a  corporation  under  the  laws  of  Missouri  by  entering  into 
and  becoming  a  member  of  a  pool,  trust,  combination,  confederation,  agreement,  and 
understanding,  as  therein  charged  and  set  forth,  and  asking  that  a  writ  of  quo  warranto 
issue  directed  to  said  respondent; 

Now,  therefore,  you,  the  said  respondent,  International  Harvester  Company  of 
America,  are  hereby  commanded  to  be  and  appear  before  the  Supreme  Court  of  Mis¬ 
souri,  en  banc,  upon  the  15th  day  of  December,  A.  D.  1907,  and  show  by  what  warrant 
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Dr  authority  you  claim  to .hold,  V-fe,  &nd not  be  ousted  from 

do  business  under  the  laws  of  the  State 

3  Wdfne^mv  hand  as  clerk  of  the  Supreme  Court  of  the  State  of  Missouri,  and  the  seal 

"‘Sme'rmyodn  the  city  of  Jefferson,  county  of  Cole,  State  aforesaid,  this  12th 
day  of  November,  A.  D.  1907.  jno.  r  Green,  Cleric , 


X) r\  'T'  TottxtsoM.  I) .  C. 


Answer. 

In  the  Supreme  Court  of  Missouri.  Court  en  banc.  October  term  1907. 

State  of  Missouri  on  the  Relation p°FCo“ Jf-f ‘of ' jSemca’  a  Corporation, 
eral,  vs.  International  Harvester  vomhajni 

Respondent. 

Comes  now  International  Harvester 

?^et»e^"w  ^  “e"n  suc2  information,  respondent  respec- 
tively  shows  to  the  court  as  follows: 

I. 

That  the  International  Harvester  Company of 
organized  as  Parker-Dennet  Harvesting  Machine  Comp  >  (F  t  J  existing  by 
of  the  State  of  Wisconsin,  on  the  loth  day  rf  ^ecember  : L88M 

virtue  of  said  organization  an(!  0f  Missouri  as  a  foreign  corporation  on  April 

it  was  licensed  to  do  business  m  the ^State  of  Com*  .Pthat  respondent, 

5th,  1892,  under  its  then  name  1  ^  State  authorizing  foreign  corporations  to 

having  complied  with  the  statutes  of  said  State  authonnn,  tore  g^  J  fifty  cent3 

do  business  therein,  and  having  paid  *  -  Missouri  did  on  the  5th  day  of  April, 

($76.50),  to  the >  State  of  ^“na™^ and Action  o"pa?t  of  respondent,  agree 
1892,  in  consideration  of  ,sllf‘ ,,'^r  ~!™ndent  mi°ht  engage  in  its  business  ill  tile  said 
and  contract  with  respondent  that  iespo  °  d  ^icl  pv  its  license,  issued  under 

State  from  said  date  until  December •  12th ,,1931,  anil l  did  in  the  state 

the  seal  of  said  State,  authorize  lespo  t  ig  hgrewjth  attached  and  marked 

FfSt1’ ‘  ‘  A ’p5and  ti^Unapmsuance  and  upon  the  faith  of  said. license,  franchise 

and  contract,'  respondent  has  invested  large  ^^^“““^^t^rVropertyl in  said 
thousand  dollars  in  the  purchase  of  lands  and  buildups  Pr£P|  eJver  since 

State  for  its  use  in  conducting  said  ®^ed In  wnducti^  its  business 

said  date  respondent  has  been  engage  '  ov.'riy  an(j  lUieg  in  its  said  business 

much  of  tte  property  Zq^ec ^“seftX 

^eme^fol%?maXe“f  in  the  State  of  Missouri,  and  it  has  not  manufactured 

in  any  place  any  of  said  articles  for  more  than^ Ill  acts*  thinjsfand  matters  whatso- 
That  respondent  herein  has  at  all  t  and  of  the  United  States,  and  has  not 

ever,  obeyed  the  laws _ol  the  '-taW  ;  i  willful,  or  mahcious  perversion 

been  in  the  past,  nor  is  it  now  guilty  of  ’  ted  to  it  by  the  State 

or  abuse  of  the  franchise,  privilege,  lice  se,  ,  in  the  information  herein  filed 

of  Missouri,  nor  has  it  in  the  past  usurped  as  it  cMiged  it hanclnses,  or 

against  it,  nor  is  it  now  illegally  or  unlawfu  l  I  ^  ^  f  Missouri:  and  of  the 

authorities  in  the  State  of  Missouri  not  ineSs  and  conduct  within 

legality  and  lawful  authority  ot  its  corporate  .  -  this  "honorable  court.  And  in 
the  State  of  Missouri,  respondent  pi a>&  3'a  ^  ,  facts  concerning  which  the  informa- 

tiofin^uo11 wSteX, b£n  presented  herein,  respondent  ma’kes  this  answer  and 
return,  and  further  states: 
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II. 

That  the  allegations  of  this  Paragraph  II  are  not  within  the  personal  knowlpdo-P  nf 
respondent,  out  respondent  is  informed  and  believes,  and  for  the  purposes  o/this 

vesting  MldUne^omranvP  0"  mfo™.ation  aad  belief,  that  the  JVIcCormiek  Har- 
esring  Machine  Company  is  a  corporation,  and  was  organized  and  existing  imrlw 

and  by  virtue  of  the  laws  of  the  State  of  Illinois  for  the  purposeTenaaS  in  tb p 

manufacture  and  sale  of  agricultural  implements,  tools,  and  machinery  and  tW 

on  the  5th  day^of  October,  1891,  said  McCormick  Harvesting  Machine  Companv  was 

duly  authorized  and  licensed  as  a  foreign  corporation  to  engage  in  said  business  m  the 

iQ09e  °f-^MSOprl’  a-n<?  rrat  from  said  date  llP  until  011  or  about  the  12th  day  of  August 
1902,  said  McCormick  Harvesting  Machine  Company  did  sell  agricultural  implement 

tools,  and  machinery  to  the  State  of  Missouri;  but  that  it  dhTnot  at  any  time  manu 
factuie  any  such  implements,  tools,  or  machinery  in  the  State  of  Missouri. 

III.  ] 

That  the  allegations  in  this  Paragraph  III  are  not  within  the  personal  knowleiW 
tl  -^es ^onde^t’  bll1t  tbat  resPondent  is  informed  and  believes,  and  for  the  purposes  of 
admits>  and  states  on  information  and  belief,  that  The  Plano  Manufac- 
nf  ibg  cH^P^Air  a  9orPoratl°n,  and  was  duly  organized  and  existing  under  the  laws 

and  PUr,P°S.e  °,f  enA”ing  “  the  b—  of 

a  '}  ®eilm«  agricultural  implements,  tools,  and  machinery,  and  was  dulv  aufhorizpd 

in  theMaV  rJATi  °  ^  da?  hcbruary,.  as  a  foreign  corporation  to  do  business 

Anon  A  too? f  inf Th  ’  md  th?l fr0!?  said.  date  UP  until  011  or  about  the  12th  day  of 
August,  1902,  said  The  Plano  Manufacturing  Companv  did  sell  aorindtural  imrOo 

ments  tools,  and  machinery,  in  the  State  of  Missouri;  but  that  it  did [  nS  iv  time 

anufacture  any  such  implements,  tools,  or  machinery  in  the  State  of  Missouri. 

IV. 

That  the  allegations  in  this  Paragraph  IV  are  not  within  the  personal  knowledo-P 
of  respondent,  but  that  respondent  is  informed  and  believes,  and  for  the  purposes  of 

nell  M:ng  ad  plts’  and  s.tates  on  information  and  belief  that  the  Warded  Busin 
nell  and  Glessner  Company  is  a  corporation  and  was  duly  organized  and  exisW 

JJfder  aifd  i y  -tbe  a^s  ot' ^ie  State  °i  Ohio  for  the  purpose  of  engaging  in  the  business 
f  manufacturing  and  selling  agricultural  implements,  tools  and  machinery  and  was 
duly  authorized  and  licensed  on  the  29th  day  of  August,  1891  S  a  foS  cornea 
tion  to  do  business  m  the  State  of  Missouri,  and  that  from  said  date  up  aSd  until  on 
or  about  the  12th  day  of  August,  1902,  said  company  did  engage  in  the  business  of 
f  agricultural  implements,  tools,  and  machinery  in  the  State  of  Missouri  -  but  that 

State* o? Missouri  ““ufccture  such  -P>“.  toot  ol^hTeVyin^ 

V. 

That  the  allegations  in  this  Paragraph  V  are  not  within  the  personal  knowWW  nf 
respondent,  but  that  respondent  is  informed  and  believes,  and  for  the  purpose  oPthis 
proceeding  admits,  and  states  on  information  and  belief  that  D.  M.  Osborne  and  Com- 

the  State  ofXwY^vf  Th*  dllly  orgardzed  and  existing  under  and  by  the  laws  of 
e  Mate  of  New  York  for  the  purpose  of  engaging  in  the  business  of  manufact  urine- 

and  lfceSfd ^TSe^Sth^^Tq^V t0°nS’  ai?d  f achinerT’  and  was  duly  authorized 
ana  licensed  on  the  28th  day  of  September,  1891,  as  a  foreign  corporation  to  do  hud 

1904 1  saidGD ^M  O  ¥1SSOUn’  and  that  froiP.  fid  date  UV  until  on  or  about  December 
1904,  said  D  M.  Osborne  and  Company  did  continuously  engao-e  in  the  business  of 

thaUt  BmentS’  }°°}S’  and  mac^nery  in  the  State  of  Missouri:  but 

the  State  of  Missomh  manufacture  any  ^ch  implements,  tools,  or  machinery  in 

VI. 

That  the  allegations  in  this  Paragraph  VI  are  not  within  the  personal  knowlodcro  nf 
respondent,  but  that  respondent  is  informed  and  believes,  and  for  the  purpose  ofthis 
proceeding  admits,  and  states  on  information  and  belief,  that  Aultman  Miller  and 
Company  was  a  corporation,  duly  organized  and  existing  under  by  the’  laws  of  the 

°f  eTgiTn  the  bllsiness  of  manufacturing  and  selling 
t0?^  and  machinery  but  was  not  a  corporation  of  the  State 

Aue-ust  1891  duly  ailthof  zod  and  licensed  on  or  about  the  6th  day  of 

August,  1891,  as  a  foreign  corporation  to  do  business  in  the  State  of  Missouri,  and  that 
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from  said  date  up  until  its  bankruptcy  in  1903  it  thaUt 

Qori pnltnral  implements  tools,  and  machinery  m  the  State  ot  Missouii.  out  xnar  it 

dfd  notT  anytime  manufacture  any  such 

State  of  Missouri.  That  sometime  prior  to  July.  1903  said  Aultm*n, .Miner  an. a  k, om 
mnv  went  into  bankruptcy,  and  that  afterward  m  said  year  of  1803  the  trustee  m s&  a 
bn ntonintcv  proceeding  sold  its  manuf actin' ing  plant,  property,  product,  and  busine 
to”Xmn  and  Miller  Buckeye  Company/ a  corporation  organized  and  existing 

under  and  by  virtue  of  the  laws  of  the  State  of  Ohio. 

VII. 

That  the  allegations  in  this  Paragraph  VII,  except  so  far  as  they  relate  directly  to 
respondent  herein  are  not  within  the  personal  knowledge  of  respondent,  but  that 
respondent  is  informed  and  believes,  and  for  the  purposes  of  tins  proceeding  ad  nuts , 
and  states  on  information  and  belief,  that  respondent  and  said  McCormick  Harvest- 
incr  Machine  Company,  and  said  The  Plano  Manufacturing  Company,  and  said  lie 
wlrde? ^  Bushne/anl  Glessner  Company,  and  said  D.  M.  Osborne  and  Company 
and  said  iultman  Miller  and  Company  were  competitors  one  with  another  and  with 
other^corpOTations;  individuals,  and  partnership  in  the  sale  of 

tools  and  machinery  in  the  State  of  Missouri  up  to,  on,  or  about  August  12th  1802 
that  said  D  M  Osborne  and  Company  continued  in  said  business  m  said  State  fo 
So-ne  time  after  said  August  12th,  1802,  but  has  since  ceased  to  engage  in  said  business, 
and  that  said  Aultman,  Miller  and  Company  continued  to  engage  m  said  business  m 

qaid  State  up  to  the  time  of  its  bankruptcy  m  the  year  IJ03.  .  .  ,  0  f 

That  on  o? about  the  12th  day  of  August,  1802,  there  was  organized  m  the  State  of 
New  Jersey  as  a  corporation  of  that  State,  the  International  Harvester  Company  with 
a  capital  stock  of  $120,000,000.00,  and  that  said  company  was  by  its 
and  licensed  to  engage  m  the  manufacture  and  sate  of  all  kinds  of  farm  implements, 
tools  and  machinefy!  that  said  company  was  a  new.  corporation,  planned,  organized, 
and  financed  for  the  purpose  of  acquiring  the  materials,  plants,  manufacturing  fan 
ties  patent  rights  and  all  other  property  and  resources  necessary  or  proper  to  enable 
it  fuUv  to  carry  out  its  corporate  purposes  of  manufacturing  and  selling  all  kin  s  o 
farm  implements,  tools,  and  machinery;  that  thereupon,  to  accomplish  its  corporate 
purposes!  said  International  Harvester  Company  of  New  Jersey  did  °noi  about  the 
13th  day  of  August,  1802,  purchase  from  one  "William  C.  Lane,  of  Aew  York,  all  t  e 
manufacturing  plants,  properties,  products,  and  businesses  which  said  Lane  had 
theretofore  purchased  from  the  Milwaukee  Harvester  Company  (respondent  herein), 
the  McCormick  Harvesting  Machine  Company,  the  Plano  Manufacturing  Company, 
and  the  Warder,  Bushnell  and  Glessner  Company,  respectively,  out  not  the  capital 
stock  of  anv  of  said  companies,  and  that  neither  respondent  herein  nor  the  International 
Harvester  Companv  of  New  Jersey  has  ever  had  any  ownership  of  or  interest  m  the 
capital  stock  otosaid  companies,  or  of  any  of  them,  nor  is  the  respondent  nor  the  Inter¬ 
national  Harvester  Company  of  New  Jersey  in  any  way  now  interested  in  the  capital 
stock  of  said  companies  or  in  any  of  them,  except  as  respondent  and  said  International 
Harvester  Company  of  New  Jersey  are  connected  together  m  the  manner  herem  s 

°UThat  said  corporations  have  existed  since  the  purchase  by  the  International  Har¬ 
vester  Companv  of  New  Jersey,  of  their  physical  properties  as  hereinbefore  set  out  as 
corporate  entities,  solely  for  the  purpose  ot  closing  their  business  and  o  set  Juip 
accounts  receivable  and  other  matters  of  business  between  themselves  and  their 
customers  in  which  business  neither  the  respondent  nor  the  International  Harvester 
Company  of  New  Jersey  has  anv  interest  whatsoever,  and  that  none  of  said  corporations 
now  own  or  hold  anv‘ of  the  stock  of  respondent  or  of  the  International  Harvester 
Company  of  New  Jersey,  or  have  any  connection  with  or  control  over  either  of  sa 

C°ThatTfterwards,  in  December,  1804,  said  International  Harvester ^  ^ 
Jersev  having  first  acquired  control  of  the  capital  stock  of  the  D.  M  Osborne  (  ompanj 
for  the  purpose  of  securing  by  purchase  its  physical  properties,  did  purchase  from  said 
company  all  its  products,  materials,  personal  property,  and  business,  including  its 
patent  rights  and  shortly  thereafter,  in  January,  1805,  its  manufacturing  plants  and 
real  property;  and  that  on  or  about  November,  1805,  said 

panv  of  New  Jersey  did  purchase  from  the  Aultman  and  Miller  Buckeye  v  ompa  \  , 
aforesaid,  all  its  manufacturing  plant,  the  property,  products,  and  business  w  ic 

formerlv  been  the  manufacturing  plant,  property  and  business  of  Miller 

Company,  but  it  did  not  purchase  any  ot  the  capital  stock  of  said  Aultman  and  Miller 

Buckeye  Company. 
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That  none  of  the  said  purchases  by  the  International  Harvester  Company  of  New 
Jersey,  or  the  transactions  above  referred  to  in  connection  therewith,  was  made  or 
occurred  within  said  State  of  Missouri. 

That  said  purchase  by  said  International  Harvester  Company  of  the  manufacturing 
plants,  properties,  products,  and  business  of  respondent  was  paid  for  in  cash  and  that 

<®e  wh°  was  either  an  officer>  director,  or  stockholder  of  respondent  prior  to  the 
Idth  day  of  August,  1902,  when  said  manufacturing  plants  and  properties  and  business 
were  acquired  by  said  International  Harvester  Company  of  New  Jersey  has  ever 

become  or  is  now  an  officer,  director,  or  stockholder  of  said  International  Harvester 
Company  of  New  Jersey. 

Respondent  further  states  that  said  International  Harvester  Company  of  New  Jersey 
likewise  purchased  for  cash,  or  its  equivalent  in  negotiable  notes,  said  manufacturing 
plants  properties,  products,  business,  and  rights  of  said  D.  M.  Osborne  and  Company5 
and  of  said  Aultman  and  Miller  Buckeye  Company,  respectively,  and  that  no  stock 
or  said  International  Harvester  Company  was  issued,  paid,  or  delivered  for  or  on 
account  of  the  acquisition  by  said  International  Harvester  Company  of  New  Jersey 
of  the  property  formerly  belonging  to  respondent,  or  to  D.  M.  Osborne  and  Company 
or  to  Aultman,  Miller  and  Company. 

That  nearly  $20,000,000.00  in  cash  was  invested  in  said  International  Harvester 
Company  of  New  Jersey  by  persons  who  have  never  been  in  any  way  connected  with 
any  companies  theretofore  engaged  in  said  business  nor  connected  in  any  way  with 
said  business  of  manufacturing  or  selling  agricultural  implements,  tools,  or  machinery 
and  that  such  money  was  invested  by  them  in  said  International  Harvester  Company 
of  -  ■  ew  Jersey,  m  the  belief  and  with  the  purpose  that  the  organization  of  such  a  cor¬ 
poration,  which  would  acquire  and  operate  large  manufacturing  plants  for  the  produc- 
tion  of  great  quantities,  and  for  the  sale  in  the  United  States  and  in  foreign  countries 
of  agricultural  implements,  tools  and  machinery  would  not  be  only  lawful  and 
furnish  a  proper  investment  of  funds,  but  also  by  its  greater  economies  in  production 
and  distribution,  would  largely  benefit  the  consumers  of  such  articles  as  well  as  the 
dealers  therein. 

ihat  the  manufacturing  plants,  properties,  products,  businesses,  and  patent  rights 
formerly  owned  by  said  M(  (formic  k  Harvester  Company,  the  Plano  Manufacturin'5, 
Company,  and  the  Warder,  Bushnell  and  Glessner  Company  were  for  the  most  part  paid 
for  by  said  International  Harvester  Company  of  New  Jersey  in  and  with  the  capital 
sto  k  of  said  company ,  that  although  each  of  said  companies  had  a  large  number  of 
stockholders,  only  three  of  the  men  who  had  prior  to  August,  1902,  been  connected 
with  said  McCormick  Harvesting  Machine  Company,  and  only  one  who  had  prior  to 
said  date  been  connected  with  said  Plano  Manufacturing  Company,  and  only  one  who 
had  prior  to  August  12th,  1902,  been  connected  with  said  Warder,  Bushnell  and  Glessner 
Company,  subsequently  became  connected  and  identified  with  said  International 
Harvester  Company  of  New  Jersey,  as  its  officers  or  directors,  and  that  no  person  who 
was  formerly  a  stockholder,  an  officer,  or  a  director  of  respondent,  or  of  said  D.  M. 

T/r-fi  ailil  ComPanW  or  saU^  Aultman,  Miller  and  Company,  or  of  said  Aultman 
and  Miller  Buckeye  Company,  is  now,  or  has  at  any  time  been  an  officer  or  director  of 
said  International  Harvester  Company  of  N  ew  Jersey. 

That  not  one  of  said  companies  whose  properties  and  businesses  were  acquired  by 
said  International  Harvester  Company  of  JNgw  Jersey,  as  aforesaid,  is  now  engaged  in 
the  manufacture  or  (except  respondent),  in  the  sale  of  agricultural  implements,' "tools 
or  machines,  or  has  any  connection  with,  or  is  under  the  control  of,  either  the  respond¬ 
ent  or  said  International  Harvester  Company  of  New  Jersey. 

That  when  said  International  Harvester  Company  of  New  Jersey  was  formed,  with 
a  capital  stock  of  $120,000,000.00,'  as  aforesaid,  its  main  purpose  was  the  manufacture 
of  agricultural  implements,  tools,  and  machinery,  and  its  large  capitalization  was 
necessary  to  furnish  adequate  facilities  and  resources  for  that  purpose;  but  it  was 
found  not  to  be*  foasifolo  for  it  to  b 6  also  the  distributor  and  jobber  of  its  own  manu- 
factured  products  for  the  reason,  among  others,  that  certain  States  wholly  excluded 
from  doing  business  therein  corporations  ha\ing  so  large  a  capital  stock,' and  other 
(Mates  imposed  a  license  fee  for  the  privilege  of  doing  business  therein,  based  upon 
the  total  amount  of  the  capital  stock  of  the  corporation  and  not  upon  the  amount  of 
capital  im  ested  within  the  State,  so  that  the  sum  thus  required  to  pay  said  lmense 
fees  was  often  grossly  out  of  proportion  to  the  amount  of  capital  invested  and  business 
transacted  within  such  State  and  was  sometimes  as  great  as  the  entire  profit  of  the 
business  which  such  corporation  might  reasonably  expect  to  earn  within  such  State; 
that  it  was  therefore  determined  by  the  directors  and  stockholders  of  the  International’ 
Harvester  Company  of  New  Jersey  that  said  company  would  not  engage  in  the  business 
of  distributing  and  jobbing  its  manufactured  products,  but  would  sell  them  to  another 
corporation  which  would  purchase  said  products  and  distribute  the  same  to  the  con- 
s  umers. 
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That  this  plan  was  first  determined  up01\®°  res-pondent’s  assets  and  property  as 

vester  Company  of  New  J®rs®y-’  h^C'  f^i^tock-  and  thereupon  the  stockholders  and 
aforesaid,  but  had  not  acquired L  its  capital  ^  >  of  Kew  jJrsey  decided  to  organize 

directors  of  said  International  Ham  m  +*£  business  of  selling  agricultural  urple- 

a  corporation  havmg  the  power  to  conduct  a  guested  to  the  stockholders  and 

ments,  tools,  and  machinery;  and  ?of  x>w  Jersey,  that  respondent  vas 

directors  of  said  International  Harvester  ^TO0^me  of  the‘  Milwaukee  Harvester 
then  in  existence  as  a  corporate  entity  un  already  licensed  and  author- 

Company,  but  without  business  and  machinery 

ized  to  conduct  the  business  otsehmg  aJf  that  its  corporate  organization 

in  certain  States,  including  the  ,  d  in  carrying  out  the  aforesaid  purpose; 

and  charter  could  economically  be  empmi  -  instead  of  organizing  a  new  corpora - 
and  thereupon,  for  the  first  time,  i  .  ,  Vtock  of  respondent  and" bring  about  an 

tion  for  that  purpose,  to  Harter  Company  of  New  Jersey  and 

arrangement  between  said  Intern  t0-nnifQPt1irp  and  sell  and  the  latter  would  buy 
respondent,  whereby  the  former  wouldi States,  including 
and  distribute  through  local  agen  i  •  i enients  tools  and  machinery  as  should 

the  State  of  Missouri,  such ^agncultura] on  the  capital  stock 
be  agreed  upon  between  them  tiom  turn  ‘  ’  valuele^s  because  all  its  property 

of  respondent,  which  at  that  time  was  .u  .  ^  to  the  international  Harvester 

of  every  kmd  and  nature  had  thereto  to  e  roceecis  thereof  had  been  distributed 

Company  of  New  Jersey,  as  a-Oiesa  ,  in  the  interest  of  the  stockholders  of  said 

to  respondent  s  stockholders,  va.  acqu  e,  and  Tp,e  said  stock,  that  is  to  say, 

International  Harvester  Company  of  ;  thereof  were  placed  in  the  names  of  and 
9,991  shares  out  of  the  total  of  10,000 )  shares  t^1  ^re^cCormick  and  George  W. 

have  since  been  held  by  Charles  Heermg,C}  the  International  Harvester  Com- 
Perkins,  jointly,  as  trustees  for  tje  ^ckhrfdeiB^of  th e  intern  ^  ^  persons  who  a 

pany  of  New  Jersey,  as  a  class,  and  that  g  . ,  uisition  of  respondent’s  capital 
now  officers  of  respondent,  were,  puor  ;  ‘  nan v" of  New  Jersey,  and  that  all 

stock,  officers  of  said  International time  and  now  are  di- 
the  persons  who  are  now  directois  of  ie^|  *  Jersey  that  is  to  say.  the 

rectors  of  said  International  Harvester  ^Twemffiken  horn  the  officers  and  directors 
present  officers  and  directors  of  respondent  T  p ut  the  officers  and  directors 

of  the  International  Harvester  Company  of  Jerse>,  never  composed, 

of  the  said  International  Harvester  Compa  -  connected  with  respondent  before 

either  in  whole  or  in  part,  of  those  who  “IX^iSent^irectorB  of  re¬ 

respondent  sold  its  physical  Properties  ^  fo  ^b  ’  f  direct^rs  0f  the  International 
spondent  constitute  only  one-halt  ot  directors  and  said  Inter- 

Harvester  Company  of  New  Jersey,  respondent  havmg :  <£?n  directors;  that  the 

national  Harvester  Company  foressdd  was  not  a  part  of  the  plan  of  the 

acquisition  of  the  stock  of  respondent,  as  ’  New  Jersey,  nor  was  it  con- 

incorporation  of  said  Internationa  ^  in  corn  oration  of  the  International  Harvester 

templated  nor  intended  at  the  time  it<Frmrchase  of  the  property,  assets,  and 

Company  of  New  Jersey,  nor  at  the  t  ,  thereafter*  and  that  since  the  month 

business  of  respondent,  nor  until  seveia n.an<mment  with  said  International  Harvester 
of  September.  1902.  m  pursuance  of -  an  aj  la  g  -  Droducts,  respondent  has  been  en- 
Company  of  New  Jersey  to  buy  an  manufacturing)  agricultural  implements, 

gaged  in  the  business  f  selUng that  respondent  has 
tools,  and  machinery  m  the  State  ot  xVLisso  implements,  tools,  or  machinery 

not  been  confined  exclusively  to  the  agricul ^a  ^pl ^ew  Jersey,  but  has  been 
manufactured  by  said  International  Harvester Company  *  fact,  purchased  and 
free  to  purchase  when  mamSacturers  than 

sold  agricultural  implements,  tools,  and  Temev  though  because  of  the  com- 

of  said”  International  Harvester  Company  of  New  Je.^  ^  o  gU  of  the  business 
munity  of  interest,  through  then  resp  1  ,  b  ]n  ,be  a<wicultiiral  implements, 

of  respondent  has  been,  Company  of 

tools,  and  machinery  manutactu  e  -  tre  stockholders  of  the  International  Harvester 
New  Jersey;  that  while  the  relation  o  above  set  forth,  the  two  corporations 

Company  of  New  Jersey  and  ot  respon  d  exclusively  in  the  business  of 

are  separate  and  distinct;  that  responder  5  -  »  o  and  machinery,  while  the 

selling  and  distributing  agricultural  i^P  T^pr  national  Harvester  Company  of  New 
main  and  almost  exclusive  business  ol  sai  d  {  gaje  thereof  as  a  manufacturer, 
Jersey  is  the  manufacture  of  such  articles  and  the  sale  tneieoi  a 

"ly  onheT«cS?l^idmeade  by  said  international  Harvester  Company 


78 


NOMINATION  OF  THOMAS  D.  JONES. 


ajy^r/e a^fpt  oflnTeTs^  f  them,  at 

implements,  tools,  or  machinery  or  to  limi  tor°fi prices  °.f  agricultural 

low  level  of  prices  existing,  t  ?L  4^°“^  ri  h”  been  to .  substantially  maintain  the 

i|i||i5BS;s~sSSa# 

{SSg^^pprasssKtais&s 

rnmmmmMm 

"  s"  4Lf"tol 

ISil™ 


Number  of  manufacturers  competing  with  respondent. 


Principal  line. 

1.  Binders . 

2.  Clover  handlers . 

3.  Corn  harvesters  and  binders 

4.  Cultivators . 

5.  Cream  separators .  . . 

6.  Com  pickers  and  huskers 

7.  Corn  planters _ 

Com  shelters . . 

Drills . 

Feed  grinders .  *  '  . . 

Gasoline  engines . 

12.  Harrows— disk,  64;  spring  tooth,  39;  peg  tooth,  74 

13.  llay  loaders . 

14.  Hay  presses . 

15.  Hay  stackers . ’  ’  *  ^ . 

16.  Headers  and  combined  harvesters 

17.  Horse  powers . 


8. 

9. 

10. 

11. 


Number  of  other 
manufacturers. 

6 
4 
14 
74 
22 

4 
44 
34 

42 
64 

139 
177 
12 

43 
25 

5 
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Principal  line. 

18.  Huskers  and  shredders . 

19.  Knife  and  tool  grinders . 

20.  Manure  spreaders . 

21.  Mowers . 

22.  Rakes . 

,  23.  Reapers . 

24.  Sweep  rakes . 

25.  Seeders . 

26.  Tedders . 

!  27.  Twine . 

I  28.  Wagons . 

Total  other  manufacturers 


Number  of  other 
manufacturers. 

.  17 

.  18 

.  21 

.  18 

.  40 

.  6 

.  18 

.  33 

.  14 

.  25 

.  107 


1,  071 


Respondent  further  states  that  since  1902  the  cost  of  the  materials  and  of  the  labor 
composing  the  actual  cost  of  agricultural  implements,  tools,  and  machnierj  has  steadily 
and  lareely  increased  and  that  the  total  increase  in  such  actual  cost  of  the  agucubuial 


^plementsMool^  and  machiiter\r  sold  by  respondent  in  the  State  of  Missouri  be 
tween  the  years  1902  and  1907  is  more  than  thirty  per  cent  on  the  average,  and  the 
actual  increase  in  the  more  important  materials  used  in  such  manufacture  are  coi- 
rectly  stated  in  the  following  tabulation,  to  wit: 


Comparison  of  prices  of  principal  materials  and  of  labor  used  m  making  harvesting 
^  machines. 


Materials. 

1901-2  contract 
prices. 

1907  contract 
prices. 

Increase. 

- 

Pig  iron: 

$13.50  ton . 

S20.75  ton . 

$21.40  ton . 

SI. 665  cwt . 

Per  cent. 
53.7 
47.6 
23.3 

$14.50  ton . 

SI. 35  cwt . 

Lumber: 

S26.00  per  M... 
$25.50  per  M... 

$9.00  per  M - 

$0.27  yard . 

$37.50  per  M... 
$15.00  per  M... 
$0,365  yard _ 

47.0 

66.6 

35.1 

1 

NOTE.-Current  market  prices  show  an  increase  of  from  10  to  15  per  cent  over  the  contract  prices  used 


abo\  e. 


Wages. 

1902 

1907 

Increase. 

Average  wage  per  bour,  combining  time  and  piece  work . 

19.4  cents . 

22.8  cents . 

Per  cent. 
17.5 

But  that  in  spite  of  such  steady  and  large  increase  in  the  actual  cost  of  matenals 
and  labor,  the  prices  of  the  harvesting  implements,  tools,  and  machinery  mid  by 
respondent  through  its  local  agents  to  the  farmers  in  the  State  of  Musoun,  did  not 
increase  between  the  years  1902  and  1907;  and  m  the  latter  part  of  the  year  1907 '  and 

solely  because  of  the  continually  increasing  cost  of  mater ,ia'5  “jLfa^nred  r»ro ducts 
an  advance  of  approximately  5  per  cent  m  the  prices  of  the  manufactured  products 

sold  by  this  respondent  for  the  season  of  1908,  has  taken  place,  but  that  such  advance 
in  prices  ha5*  not  been  as  great  as  the  increase  in  the  average  prices  of  other  implement  , 
and  machinery  and  manufactured  products  sold  in  the  State  of  Missouri  during 
the  same  period ;  that  during  the  said  period  from  1902  to  1907  the  prices  of  very  many 
of  the  agricultural  implements,  tools,  and  machinery  of  lines  not  sold  and  handled 
bv  respondent  have  largelv  increased  in  the  State  of  Missouri,  and  the  market  prices 
of  all  farm  products  which  are  raised  and  harvested  with  such  agncuitural  implements, 
tools,  and  machinery  in  the  State  have  largely  increased  during  the  same  per nod,  and 
in  far  greater  proportion  than  the  increase  m  the  year  190/  in  goods  sold  by  respond 
ent  as  aforesaid. 


80 


NOMINATION  OF  THOMAS  D.  JONES. 


VIII. 

That  the  allegations  of  this  Paragraph  VIII,  except  so  far  as  they  relate  directly  to 
respondent  herein,  are  not  within  the  personal  knowledge  of  respondent,  but  respond¬ 
ent  is  informed  and  believes,  and  for  the  purposes  of  this  proceeding  states  upon 
information  and  belief,  that  said  International  Harvester  Company  of  New  Jersev 
was  not  organized  under  the  laws  of  the  State  of  New  Jersey  for  the  purpose  of  effect- 
mg  a  combination  or  pool,  or  trust,  or  agreement,  or  understanding  and  arrangement 
of  the  said  corporations  heretofore  referred  to  and  other  corporations  engaged  in  the 
same  business  m  other  States  for  the  purpose  of  restraining  trade  and  competition  in 
the  manufacture,  purchase,  and  sale  of  agricultural  implements,  tools,  and  machinery 
m  .said.  otate  of  Missouri,  or  for  the  purpose  of  regulating,  controlling,  fixing  and 
maintaining  the  price  of  agricultural  implements,  tools,  and  machinery  sold  and 
offered  for  sale  in  said  State,  or  for  the  purpose  of  limiting  and  fixing  the  amount  and 
quantity  of  agricultural  implements,  tools,  and  machinery  sold  and  offered  for  sale 
m  said  State;  and  respondent  denies  that  any  pool,  trust,  combination,  or  understand¬ 
ing  was  entered  into  by  said  corporations  hereinabove  referred  to,  or  that  said  corpo¬ 
rations  became  members  of  or  participated  in  any  pool,  trust,  combination,  or  under¬ 
standing  which  was  designed  and  made  with  a  view  to  increase  or  which  tended  to 
increase  the  market  price  of  agricultural  implements,  tools,  and  machinery  sold  and 
offered  for  sale  m  said  State,  or  which  was  designed  or  made  with  a  view  to  lessen  or 
which  tended  to  lessen  free  competition  in  said  State  in  the  manufacture,  purchase 
and  sale  of  agricultural  implements,  tools,  and  machinery,  or  in  any  pool  trust  com¬ 
bination,  or  understanding  whatsoever. 

_  _  shortly  after  the  organization  of  said  International  Harvester  Company  of 

,ew  Jersey  it  did  purchase  and  acquire  and  come  into  the  control  of  the  property 
plants,  facilities,  and  business  formerly  those  of  said  several  corporations  hereinabove 
referred  to  at  the  times  and  in  the  manner  hereinabove  stated,  but  that  such  acqui¬ 
sition  did  not  embrace  the  capital  stock  of  said  corporations,  except  as  herein  stated 
nor  were  such  purchases  and  acquisitions  made  in  furtherance  of  any  of  the  unlawful 
purposes  alleged  m  the  information  herein,  but  only  for  the  lawful  purposes  herein 
stated;  neither  did  said  International  Harvester  Company  of  New  Jersey  pretend 
to  make  such  purchases  or  acquisitions,  but  it  in  fact  made  them  as  hereinabove 
alleged,  that  such  sale  and  transfer  of  the  assets,  property,  and  business  formerly 
those  of  said  several  corporations  hereinabove  referred  to  was  accomplished  in  the 
manner  hereinabove  specifically  stated  and  not  otherwise,  and  that  said  several 
corporations  did  not  on  or  about  the  18th  day  of  September,  1902,  or  on  any  other 
ate,  enter  into  oi  become  members  of  any  pool,  trust,  combination,  or  agreement  for 
t  ie  unlawful  purposes  set  forth  in  the  information  herein,  or  for  any  other  purposes' 
that  said  International  Harvester  Company  of  New  Jersey,  being  then  the  owner 
thereof,  did  on  or  about  the  18th  day  of  September,  1902,  sell  and  transfer  to  respond¬ 
ent,  certain  property  in  the  State  of  Missouri,  but  that  such  sale  and  transfer  was 
not  a  part  of  any  plan  for  any  pool,  trust,  combination,  or  agreement,  but  was  made 
m  pursuance  of  and^  to  carry  out  the  arrangement  hereinbefore  described  whereby 
respondent  purchased  the  manufactured  product  of  said  International  Harvester 
Company  of  New  Jersey  for  the  purpose  of  selling  and  distributing  the  same  to  the 
useis  thereof,  that  tne  following  of  said  corporations  cancelled  and  surrendered  their 
licenses  to  do  business  in  the  State  of  Missouri  and  on  the  dates  following  to  wit- 
McCormick  Harvesting  Machine  Company,  October  1st,  1903;  Plano  Manufacturing 
Company  October  9,  1903;  D.  M.  Osborne  and  Company,  July  2,  1906;  Aultman, 
Miller  and  Company,  August  31,  1904;  and  that  the  Warder,  Bushnell  and  Glessner 
Company  has  also  ceased  to  do  business  in  Missouri,  that  said  International  Harvester 
Company  of  New  Jersey,  by  its  actual  purchase  in  the  manner  hereinabove  set  out 
acquired  the  right  to  manufacture  and  sell  all  the  agricultural  implements,  tools  and 
mac'liinery,  under  the  various  patents  and  devices,  theretofore  manufactured  and 
sold  by  said  several  corporations  which  were  authorized  to  and  did  engage  in  the 
business  in  said  State  of  Missouri;  but  said  property  and  rights  were  not  acquired  by 
virtue  of  the  formation  of  any  pool,  trust,  combination,  or  agreement  between  said 
corporations  hereinabove  referred  to,  but  solely  by  virtue  of  said  purchase  of  said 
several  properties,  as  aforesaid. 

IX. 

That  the  allegations  of  this  paragraph  IX,  except  so  far  as  they  relate  directly  to 
respondent  herein,  are  not  within  the  personal  knowledge  of  respondent,  but  that 
respondent  is  informed  and  believes,  and  for  the  purpose  of  this  proceeding  admits 
and  states  on  information  and  belief,  that  respondent  has  not  heretofore  acted  as  the 
sole  agent  of  said  International  Harvester  Company  in  said  State,  in  the  sale  of  the 
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ment  as  in  the  information  herein  charged  and  alleged. 

X. 

Respondent  further  states  that  all  harvesting  machines  and 
agricultural  implements,  tools,  and  machinery  sold  by  it  in  the  i State  otMi .ssou 
Jij  +hrmio-h  resnondent’s  local  agents  at  various  points  through  said  State,  who  sen 
such  agricultural  machines  to  the  farmers  upon  commission  and  the  property  therein, 
and  the  proceeds  of  the  sales  thereof  by  such  local  agents  belong  to  respondent  unt 

the^o-ent  should  not  sell  or  be  interested  m  the  sale  of  any  of  the  products  of  any  com 

netitor  of  the  company  of  which  he  was  acting  as  agent,  and  that  such  exclusive  a£®  c> 
petitor  ot  t  1  L  d  b  0f  respondent’s  competitors  and  by  many  other 

n  anXturehr?  Zt  prior  tT thenar  1906,  respondent  has  used,  in  all  its  commission 
contracts  made  with^ts  various  agents  in  the  State  of  Missouri,  such  exclusive  agie 

m^Said  agente^pecially^ agreesnot  to  accept  the  agency  for,  or  to  be  interested  m  the 
8J of anf  grainPbinde?,  header,  corn  binder,  busker  and  shredder  reaper  mower 
stacker  sweep  rake,  hay  rake,  or  hay  tedder,  other  than  those  manufactured  by  the 
International  Harvester  Company,  either  directly  or  indirectly,  not  to  permit  any  one 
SK Employe ',  agLt,  or  partner,  so  to  do  while  acting  as  agent  for  the  said 
company  under  this1  contract,  and  said  agent  agrees  to  pay  said  company  on  demand 
ns  linuidated  damages,  twenty-five  dollars  for  each  gram  binder,  header  01  com  bind  , 
fiftvdollars  for  each  husker  and  shredder;  ten  dollars  for  each  mower,  reaper  or  stacker, 
five  dollars  for  each  sweep  rake,  hay  rake,  or  hay  tedder  sold  m  violation  of  this  para- 

^  Amonvmf  such  commission  contract  used  by  respondent  in  the  State  of  Missouri, 
during  the  season  of  1905,  and  containing  said  provision,  being  hereto  attached,  marked 
Exhibit  ‘‘B  ^  and  made  a  part  hereof;  that  since  1905  said  exclusive  agency  clause 
has  not  been  inserted  in  its  commission  contracts  nor  enforced  by  respondent  with 
resnect  to  the  conduct  of  business  by  its  various  agents  m  the  State  of  Missouri,,  but  said 
clause  and  the  practice  represented  by  said  clause,  have  been  wholly  discontinued  by 
respondent  as  will  appear  from  the  contract  with  agents  m  the  State  oi  Missouri,  used 
bvrespondent  during  the  year  1906  and  thereafter,  a  copy  of  which  contract  is  heieto 
attached  and  marked  Exhibit  “C,”  and  made  a  part  hereof,  and  that  since  1905 
respondent  has  made  no  contract  with  any  retail  dealer,  or  other  person  m  the  State  ot 
Missouri  Sing  or  restricting  such  agent,  dealer,  or  person,  m  handling  or  selling 
of  agricultural  implements,  tools,  or  machinery,  solely  to  those  handled  and  sold  oy 
respondent,  but  that  since  1905  all  such  agents  and  dealers  or  othei 
with  or  actino-  for  or  under  respondent,  have  been  left  free  to  sell  or  deal  m  any  a^ii 
cultural  implements,  tools,  or  machinery,  wherever  or  by J^oBoever  ^de^dat  the 
same  time  to  represent  and  handle  the  goods  of  respondent,  and  that  at  no  tune  d  a 
respondent  use  said  exclusive  agency  clause,  as  set  out  m  said  Exb|b  > 
a  monopoly  of  the  business  of  manufacturing  and  selling  agricultural imple  , 

tools  and  machinery  in  said  State,  or  to  prevent  competition  m  the  sale  thereof,  but 
the  sole  purpose  of  such  exclusive  agency  clause  as  used  by  respondent,  and  by 
other  defier?  in  agricultural  implements  sold  on  commission  was  the  ^asonable  and 
lawful  intention  of  securing  and  retaming  the  undivided  mtemst  and  loyalty 
energy  of  such  agent  in  the  transaction  of  tne  principal  s  business,  and  that  said  ex 

elusive  clause  was  never  used  by  respondent  in  the  State  of  i  ls®(Jb1pi  ^IVilriferent  pur- 
business  with  and  through  the  local  dealers,  its  agents  for  any  other  ^  diffeient  p 
pose,  and  that  respondent  has  not  at  any  time  controlled  and  doea  not  nt >w  com tioi 
more  than  thirty  per  cent  of  the  business  of  selling  agricultural  implements,  i tools,  and 
machinery  in  the  State  of  Missouri,  and  does  not  and  has  not  at  any  time  secuied  or 
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controlled  or  enjoyed  any  portion  of  the  business  of  manufacturing  such  implements 
tools  and  machinery  m  said  State  and  that  respondent  by  its  conduct  of  said  business 
of  selling  said  articles  m  the  State  of  Missouri,  since  1902,  has  been  of  substantial  benefit 
to  the  people  of  said  State,  and  particularly  to  the  local  dealers  in  the  said  articles  and 
to  the  farmers  using  the  same,  in  the  improved  quality  and  durability  of  said  agricul- 
tural  implements,  tools,  and  machinery  sold  by  respondent,  and  the  improved  facilities 
o  iered  in  the  handling  and  sale  of  the  same  and  in  the  stability  of  the  price  thereof 
notwithstanding  the  great  increase  in  the  cost  of  production. 

XI. 

Respondent  further  answering  and  by  way  of  return  to  said  information,  states 
that  dunng  ail  the  time  within  which  it  has  been  licensed  to  do  business  in  the  State 
of  Missouri  it  has  used  its  rights,  franchises,  and  privileges  and  authority  granted  by 
said  license  only  m  the  manner  and  form  and  under  the  conditions  hereinabove  set 

Wherefore  respondent  prays  judgment  that  it  is  not  guilty  of  any  illegal  willful 
or  malicious  perversion  of  abuse  of  the  privileges,  franchises,  licenses,  or  authority 
granted  to  it  by  the  State  of  Missouri,  and  that  it  is  not  illegally  or  unlawfully  usurp- 
mg  any  privileges,  franchises,  or  authorities  which  are  not  granted  to  it  bv  the  State 
of  Missouri  under  the  contract,  license,  and  authority  aforesaid,  and  that  the  plain- 
titl  can  not  lawfully  impair  the  same,  and  that  respondent  be  dismissed  and  discharged 
o  nd  nom  the  charges  laid  against  it  by  the  information  in  quo  warranto  herein  and 
confirmed  in  the  privileges,  franchises, <  license,  and  authority  heretofore  granted  to 
it,  and  that  it  depart  without  day  m  this  behalf. 

Selden  P.  Spencer, 

W.  M.  Williams, 

Attorneys  for  Respondent. 

Exhibit  A. 

State  of  Missouri. 

No.  237. 

CERTIFICATE. 

Whereas  the  Milwaukee  Harvester  Company,  incorporated  under  the  laws  of  the 
State  of  Wisconsin,  has  filed  m  the  office  of  the  secretary  of  state  duly  authenticated 

0±  Xt-S  mc0rP0r^ti10I1:  as  provided  by  law,  and  has,  in  all  respects,  complied 
with  tne  requirements  of  law  governing  foreign  private  corporations: 

Now,  therefore,  I,  Alexander  A.  Lesueur,  secretary  of  state  of  the  State  of  Missouri 
m  virtue  and  by  authority  of  law,  do  hereby  certify  that  said  Milwaukee  Harvester 
Company  is  from  the  date  hereof  duly  authorized  to  do  business  in  the  State  of  Mis¬ 
souri  for  a  term  ending  December  12,  1931,  and  is  entitled  to  all  the  rights  and  privi¬ 
leges  granted  to  foreign  corporations  under  the  laws  of  this  State,  and  that  the  amount 
ol  the  capital  stock  of  said  corporation  is  seven  hundred  and  fiftv  thousand  dollars 
and  tne  amount  of  said  capital  stock  represented  in  the  State  of  Missouri  is  seventy- 
six  thousand  three  hundred  and  eighty-seven  and  50-100  dollars. 

,  I^.testlWony  wher®°f  1  hereunto  set  my  hand  and  affix  the  great  seal  of  the  State 
of  Missouri  Done  at  the  city  of  Jefferson  this  fifth  day  of  April,  A  D  eighteen 
hundred  and  ninety-two. 

^SEAL‘1  A.  A.  Lesueur,  Secretary  of  State. 

Exhibit  B. 


COMMISSION  AGENCY  CONTRACT. 

^ternational  Harvester  Company  of  America,  a  corporation  having  offices  in  Chi¬ 
cago,  Illinois,  hereinafter  designated  “company,”  and _ —  of  _  in 

the  county  of  —  and  State  of - ,  hereinafter  designated  “agent,”  agree  and 

contract  this - day  of - ,  A.  D.  190—,  as  follows:  b  8 

Said  company  hereby  appoints  said - its  sales  agent  under  the  limita¬ 
tions  and  restrictions  herein  specified  for  the  sale  of  its - line  of  grain,  corn  and 

grass i  harvesting  machinery,  more  particularly  enumerated  in  schedule  referred  to 
m  article  10th  of  this  contract,  together  with  repairs  for  same,  in  the  following-described 

31  t  1905  t0  Wlt: - and  n°  °ther’  during  the  season  ending  December 


NOMINATION  OF  THOMAS  D.  JONES. 


83 


Said  agent  accepts  such  agency,  and  in  consideration  thereof,  and  for  the  commission 
herein  agreed  to  be  paid,  expressly  ^/this  a^eement  to  pay  freight  on  the  same 

all  taxes  which  may  be  assessed  on  ™chgood pS^llie  freight 

szMasx-St 

for  freight  handling  storage .  or  other said  agent 

SE 

gg^SS^SSs^tX'aKtf.'s 

thewndrnons  hereof.  ^  ^  every  machine  sold,  and  to  instruct  the  pur- 

tery  e^enseS  may  be°fncmred  by  expet  oTca~rs  toniXd  by  said  com- 
Pa4nthWTo' 'seTlIf^od  anSponsible  parties  only,  and  to  draw  all  notes,  taken  on 

SJ  tail  WmlSTAaS  to  by  c«b  “i  £?  SS 

an7yth  ‘  To  taie  a  SrnedTrSom  each  purchaser,  on  blanks  furnished  by  said  com- 

cash  inly  and  to  remit  the  proceeds  to  said  company  or  its  said  general  agent  Inas¬ 
much  as^the  reputation  of  the  company’s  machines  is  injured  by  the  use  of  lll-fittm  g 
iwtsmadeo/noor  material  by  persons  not  interested  in  the  manufacture  of  machines, 
Sd  a^nt  agrPeei  to  haiile  nme  of  such  repair  parts,  but  agrees  to  obtain  all  repair 

■n«rt=!  for  use  on  the  company’s  machines  from  said  company.  , 

P  qth  To  furnish  said  company,  or  its  said  general  agent,  whenever  called  upon,  a 

I«K.d  d,E3T.t“.n. olall  Si.. rn,d.  «M„ tU. ™t“ S,'"S  S 

ass'ss'sssis-  “«*“'■  -  ~d 

separate  schedule  of  net  prices  and  terms,  issued  or  to  be  issued  by  said  company 

the  season  of  1905  under  this  contract.  .  -m  u  nri  or  wore  the 

11th.  All  sales  of  machines  on  which  said  company  receive  s  aU cash on  or  be^re 
dates  mentioned  in  said  schedule  of  prices  and  terms  will be ycepted _w i  cash ^satos 
and  all  machines  that  are  not  settled  for  in  full  with  cash  on  or  before  said  dates  win 

be  settled  for  at  time  prices. 

S.  Doc.  545,  68-2,  pt  2 - 2 
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12th.  No  commissions  will  be  paid  on  attachments  sold  or  furnished  gratis  with 
machines.  65 

,  13fh.  Commissions  shall  only  be  pain  on  machines  sold  and  settled  for  and  none 
snail  be  paid  on  machines  returned  condemned,  or  on  orders  not  filled-  and  in  case 
sales  are  made  to  parties  who  are  discovered  or  adjudged  by  said  company  or  its  said 
general  agent,  to  have  been  doubful  or  worthless  at  the  time  of  sale,  the  notes  taken 
ni  such  sales  snail  be  received  by  said  agent  to  apply  on  payment  of  commissions 
due  upon  sales  recognized  and  approved  by  said  company;  and  if  the  machine  account 
at  time  of  settlement  is  overpaid  by  notes,  such  surplus  notes  shall  be  received  bv  said 
agent  as  payment  in  full  or  m  part  of  commissions  due.  ] 

14fh.  Notes  given  in  accoi dance  with  the  terms  of  this  contract  by  purchasers  of 
machines,  which  are  found  to  be  good  and  collectible,  shall  be  accepted  at  the  time 
of  settlement.  _  Notes  not  m  accordance  with  the  terms  of  this  contract  shall  be 

replaced  by  said  agent,  upon  demand,  with  cash  or  other  notes  acceptable  to  said 
company. 

15th.  Said  company  reserves  the  right  to  hold  as  collateral  security  for  the  payment 
of  said  agent  s  indebtedness  to  said  company  any  purchasers’  notes  received  by  said 
agent  on  account  of  sales  of  said  company’s  property  offered  by  said  agent  in  settle¬ 
ment  but  not  finally  accepted  by  said  company. 

16th.  Said  agent  shall  receive  as  commission  on  sales  of  repairs  twenty-five  per 
cent  of  the  list  piice  thereof,  as  fixed  by  said  company’s  price  list  of  repairs  for  these 
machines  for  the  current  year,  and  said  agent  agrees  to  pay  freight  or  express  on  same 
irom  general  agency  or  transfer  point. 

17th.  It  is  further  expressly  agreed  that  said  agent  is  to  receive  in  the  capacity  of 
sai(^  comPany>  and  not  otherwise,  all  goods  shipped  under  th  i r  contract 
and  all  moneys,  property,  or  other  securities  taken  in  payment  for  machines,  attach¬ 
ments,  and  repairs,  or  other  property  sold  by  said  agent  for  said  company. 

18th.  Said  agent  further  agrees  imder  this  contract  not  to  retain,  on  account  of 
commission  or  any  other  claim  against  said  company,  any  moneys,  notes,  or  other 
property  received  from  the  sales  of  any  articles  hereunder  or  from  collection  on  notes 
or  accounts,  but  to  promptly  remit  all  moneys,  notes,  or  other  property  to  said  com¬ 
pany,  or  its  said  general  agent,  leaving  commissions  and  all  other  claims  to  be  adjusted 
at  settlement. 

19th.  Said  agent  is  strictly  forbidden  to  take  any  part  from  any  machine  for  the 
purpose  of  supplying  customers  with  repairs. 

20th.  It  is  mutually  agreed  that  said  company  shall  at  all  times  have  exclusive 
and  entire  control  over  all  machines  and  attachments  and  all  orders,  contracts 
accounts,  notes,  moneys,  or  other  property  accruing  and  growing  out  out  of  the  sale 
of  said  machines,  attachments,  stackers,  sweep  rakes,  hay  rakes,  hay  tedders,  twine 
repairs,  or  other  property,  whether  for  this  or  previous  years,  and  may  at  any  time, 
when  it  considers  its  interests  are  neglected  or  jeopardized,  without  notice  annul 
and  terminate  this  and  all  prior  contracts  and  take  possession  of  all  orders’  notes 
accounts,  moneys,  machines,  attachments,  stackers,  sweep  rakes,  hay  rakes,  hay 
tedders,  twine,  and  any  other  property  in  the  possession  or  under  the  control  of  said 
agent  by  virtue  thereof,  and  said  agent  hereby  waives  all  right  of  action  for  damages 
because  of  such  cancellation  of  contract  and  termination  of  agency. 

21st.  Said  company  agrees  to  use  its  best  effort  to  complete  and  ship  all  machines 
ordered  and  to  supply  all  attachments  and  repairs  ordered  under  this  contract  so  long 
as  its  stock  shall  last,  but  shall  not  be  held  responsible  to  said  agent  for  any  damage 
in  case  the  demand  for  either  of  said  machines,  attachments,  or  repairs  shall  exceed 
the  supply,  whether  growing  out  of  interruptions  by  fire  or  other  elements,  riot  labor 
disturbances,  delay  in  transportation,  or  any  other  cause  whatsoever. 

.  22nd-  Said  agent  especially  agrees  not  to  accept  the  agency  for  or  to  be  interested 
m  sale  of  any  grain  binder,  header,  corn  binder,  husker  and  shredder,  reaper, 
mower,  stacker,  sweep  rake,  hay  rake  or  hay  tedder,  other  than  those  manufactured 
oy  the  International  Harvester  Company,  either  directly  or  indirectly,  nor  to  permit 
anyone  acting  for  him  as  employee,  agent,  or  partner,  so  to  do  while  acting  as  agent 
for  the  said  company  under  this  contract,  and  said  agent  agrees  to  pay  said  company, 
on  demand  as  liquidated  damages,  twenty-five  dollars  for  each  grain  binder,  header, 
or  corn  binder,  fifty  dollars  for  each  husker  and  shredder;  ten  dollars  for  each  mower, 
reaper,  or  stacker;  five  dollars  for  each  sweep  rake,  hay  rake,  or  hay  tedder  sold  in 
violation  of  this  paragraph  of  this  contract. 

23d.  Said  agent  hereby  represents  that  he  is  solvent  and  responsible,  and  this  con¬ 
tract  is  entered  into  by  said  company  upon  the  faith  of  such  representation 

24th.  It  is  further  agreed  that  this  contract  shall  in  no  case  be  valid  and  binding 
upon  said  company  of  the  first  part  until  the  same  shall  have  been  approved  by  the 
general  agent,  and  also  that  it  can  not  be  subsequently  changed  in  any  of  its  provisions 
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n  any  manner,  either  verbally  or  otherwise,  by  any  person  without  the  written 
approval  of  the  said  general  agent. 

International  Harvester  Co.  of  America,  [seal.] 

.  ,  .  . ,190.. 

Approved  at . 

International  Harvester  Company  of  America, 

By - ,  General  Agent. 

By - - ,  Traveling  Agent. 

- .  [seal.] 

- — — .  [seal.] 

SECURITY  BOND. 

In  consideration  of  the  appointment  and  retention  of  the  within-named  agent  of 
International  Harvester  Company  of  America,  for  the  sale  of  its  harvesters,  bmdeis, 
•eapers  mowers,  huskers  and  shredders,  stackers,  sweep  rakes,  hay  rakes,  hay  teddeis, 
twhie  attachments,  repairs,  and  other  property  in  certain  territory  the  undersmied 
ointly  and  severally  guarantee  the  fulfillment  by  said  agent  oi  all  the  obi  gat  on 
ind  duties  growing  out  of  and  relating  to  such  agency  or  otherwise  that  now  or  here¬ 
after  mav  exist,  and  we  agree  to  pay  said  company,  or  its  successors,  all  damages  t 
or  thev  may  sustain  by  reason  of  any  default  of  such  agent;  and  we  hereby  waive 
notice  of  acceptance  of  the  within  commission  contract,  notice  ol  default  ot  the  within 
named  ao-ent,  demand  and  diligence,  and  hereby  agree  that  the  written  acknow  ec  g- 
ment  of  or  a  judgment  of  any  court  against  said  agent  shall  in  every  respect  bind  an 
be  conclusive  against  the  undersigned,  their  heirs  or  representatives,  and  that  th 
liability  hereby  created  shall  not  be  waived,  modified  or  canceled  by  any  extension 
of  time  to  pay  or  keep  any  part  of  said  obligations  or  duties,  or  otherwise,  nor  exc  p 
by  an  instrument  in  writing,  executed  by  said  company  or  its  general  agent,  can¬ 
celing  its  liability  hereunder  and  delivered  to  the  undersigned.  No  agent  has 
authority  to  vary  the  terms  of  this  contract  of  guaranty. 


Witness  our  hands  and  seals 

P.  0. - 

P.  0. - 

P.  0. - 


A.  D.  190—. 


[seal.] 

[seal.] 

[seal.] 

Machine. 


Form  C  257. 


190- 


Date  of  contract.  1905. 


COMMISSION  AGENCY  CONTRACT. 

International  Harvester  Company  of  America  (Incorporated) 


With - 

County  of  — 
Railway  Co. 


Agt.  P.  0. 


State  of 


Express  point  . . . 
Estimated  sales  for  1905 . 


Business  point 
Shipping  point 


Express  Co. 


grain  bdrs. 


corn  bdrs. - mowers. 

(Signed)  - 


-  shredders. 

,  Traveling  Agent. 


INSTRUCTIONS. 

The  following  instructions  to  agents  are  made  a  part  of  the  within  contract  : 

1st.  We  furnish  you  a  reasonable  amount  of  printed  matter  free  of  charge,  deli ve re g 
at  the  express  office  at  Chicago,  you  to  pay  express  charges  on  the  same.  We  will  not 
pay  for  newspaper  or  other  advertisements  unauthorized  by  us,  neither  will  ve  pay 
for  any  printing  of  any  kind  whatever,  except  that  furnished  by  us  from  our  office. 

2d.  We  will  not  pay  any  charges  for  telegraphing,  except  for  answers  to  messages 
sent  by  us,  unless  it  be  in  reference  to  parts  short  on  machines  shipped  by  us,  or  a 
similar  case  in  vhich  we  are  entirely  at  fault;  and  in  such  cases  dispatches  may  be 

sent  to  us  C.  0.  D.  .  ,  .  . 

3d.  Our  canvassers  are  sent  to  assist  you  and  are  not  invested  with  authority  to 
change  prices  or  terms;  consequently  at  time  of  settlement,  we  shall  consider  their 
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acts,  so  far  as  all  matters  affecting  your  contract  with  us,  as  having  been  done  by  your 
direction  and  approval. 

4th.  You  must  give  every  purchaser  one  of  our  printed  warranties  with  each  machine 
you  sell. 

5th.  Should  any  part  of  machines  shipped  you  prove  defective  from  flaws,  poor 
material,  or  bad  workmanship,  said  defective  parts  may  be  charged  back  to  us;  but 
in  all  such  cases  the  broken  or  defective  parts  must  be  exhibited  at  settlement  to  the 
authorized  agent  of  said  company,  who  shall  return  them  to  the  general  agent.  A 
complete  list  of  all  parts  given  free  must  be  kept  on  blanks  furnished  by  us  for  that 
purpose;  this  list  at  settlement  to  be  subject  to  the  approval  of  the  general  agent 
herein  of  this  company,  and  only  such  parts  will  be  allowed  as  are  approved. 

6th.  We  do  not  agree  to  furnish  repairs  gratis  after  the  first  season,  and  then  only 
such  parts  as  are  needed  to  replace  those  that  have  proved  to  be  defective. 

7th.  Knives,  sickles,  sections,  canvases,  reel-boards,  reel-arms,  neck-yokes,  single¬ 
trees  and  tongues  are  not  warranted,  as  they  are  always  liable  to  be  broken  or  dam¬ 
aged  by  improper  usage,  and  must  never  be  given  free. 

8th.  You  must  sell  all  extras  at  current  list  prices,  and  for  cash  only,  and  in  no 
case  to  charge  the  purchaser  more  than  the  list  price  unless  the  part  or  parts  are  ordered 
by  express  especially  for  him. 

9th.  You  must  sell  only  to  retail  trade,  and  must  not,  directly  or  indirectly,  sell  or 
offer  for  sale  any  machines  to  parties  outside  of  the  within-named  territory,  under 
penalty  of  forfeiture  of  all  commissions  to  the  agent  in  whose  territory  the  purchaser 
resides;  but  in  no  case  is  the  said  International  Harvester  Company  of  America  to  be 
liable  for  any  trespass  by  one  agent  upon  the  rights  of  another  except  as  said  company, 
at  its  option,  may  first  collect  the  same  from  said  other  agent. 

10th.  You  must  not  exhibit  or  furnish  any  machines  received  under  this  contract 
for  exhibition  at  any  fair  without  the  written  consent  of  said  company  or  its  afore¬ 
said  general  agent. 

11th.  All  men  in  the  employ  of  this  company  are  furnished  money  sufficient  to 
defray  their  expenses,  and  we  will  not  be  responsible  for  any  money  you  may  advance 
to  them. 

International  Harvester  Company  op  America. 

Exhibit  C. 

Form  No.  C  398.  12M-7-12-05. 

- —  machine. 

COMMISSION  AGENCY  CONTRACT. 

International  Harvester  Company  of  America,  corporation  having  offices  in  Chicago, 

Illinois,  hereinafter  designated  “Company,”  and  — - ,  of  _ ,  in  the 

county  of  -  and  State  of  - ,  hereinafter  designated  “agent,”  agree  and 

contract  this - day  of  — - - ,  A.  D.  190—,  as  follows: 

Said  company  hereby  appoints  said - it  sales  agent  under  the  limitations  and 

restrictions  herein  specified  for  the  sale  of  its - line  of  grain,  corn,  and  grass 

harvesting  machinery,  more  particularly  enumerated  in  schedule  referred  to  in 
article  7th  of  this  contract,  together  with  repairs  for  same,  in  the  following  described 
territory,  to  wit: - ,  during  the  season  ending  December  31st,  1906. 

Said  agent  accepts  such  agency  and  in  consideration  thereof  and  for  the  commission 
herein  agreed  to  be  paid,  expressly  agrees  as  follows: 

1st.  To  receive  all  goods  shipped  under  this  agreement,  to  pay  freight  on  the  same 
from  Chicago;  keep  the  same  well  housed  and  in  good  condition,  and  to  make  good 
any  damage  resulting  from  the  improper  handling  or  storage  of  same  until  sold  or 
reshipped ;  to  keep  the  same  free  from  all  charge  and  expense  to  said  company,  includ¬ 
ing  all  taxes  which  may  be  assessed  on  such  goods  carried  over  in  said  agent’s  posses¬ 
sion  from  the  preceding  year.  To  collect  from  the  purchaser  the  freight  on  all  goods 
sold  or  assume  the  loss  of  same,  and  in  no  case  to  charge  said  company  with  any  sum 
or  sums  for  freight,  handling,  storage,  or  other  expenses,  except  provided  that  in  case 
said  company  shall  remove  or  transfer  any  goods  received  under  this  contract,  said 
agent  shall  be  entitled  to  the  actual  freight  paid  when  the  goods  were  received. 

2d.  To  deliver,  set  up,  and  fairly  start  every  machine  sold,  and  to  instruct  the 
purchaser  how  to  adjust  it  to  work  in  different  kinds  and  conditions  of  crops.  To  pay 
all  livery  expenses  that  may  be  incurred  by  experts  or  canvassers  furnished  by  said 
company  while  assisting  said  agent. 

3d-.  To  se^  £0°d  and  responsible  parties  only,  on  such  terms  as  may  be  prescribed 
in  writing  by  said  company  or  its  general  agent,  and  to  draw  all  notes,  taken  on  sales, 
payable  to  the  order  of  International  Harvester  Company  of  America,  upon  blanks 
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nrnished  bv  said  company  for  that  purpose;  said  notes  to  bear  interest  at  the  rate 
Prescribed  in  schedule  of  prices  and  terms  referred  to  in  article  7th  of  this  contract. 
Totes  found  to  be  good  and  collectible,  executed  by  purchasers  oi  machines  in  accord- 
►  nee  with  the  terms  of  this  contract,  shall  be  accepted  at  the  time  ot  settlem  • 
Rotes  found  at  time  of  settlement  to  be  not  in  accordance  with  the  terms  of  this  con- 
met  shall  be  replaced  by  said  agent  at  that  time  with  cash  or  other  notes  acceptable 

°4th1<JTo™ettl(?  with  the  purchaser  for  each  machine  or  other  article  sold  hereunder, 
lithpr  bv  cash  or  note  at  the  time  of  delivery,  and  m  case  said  agent  shall  deliver 
tnymachine  or  other  property  mentioned  herein  for  use  in  the  field  or  e 

if  any  thereof  before  it  is  fully  settled  for  by  cash  or  good  and  collectible  note ,  said 
L?ent  shall  account  for  and  pay  to  said  company  on  demand  the  full  price  of  the  same, 
oUther  with  interest  thereon  from  October  1st,  1906  and  also  all  costs  and  expenses 
'ncurred  on  account  of  same,  and  without  any  claim  for  commissions  from,  or  under 

fer Tie  l  signed" ordemfrom  each  purchaser,  on  blanks  furnished  by  said  com- 
Ln7and  to  useT^ve  no  warranty  on  any  such  machines  other  than  the  regular 
warranty  which  is  incorporated  in  machine  order  blanks  for  goods  furnished  by  said 
mmpanv .  To  be  governed  by  the  printed  instructions  on  the  back  ot  this  contract 

iTcViinli  are  herebv  made  a  part  of  the  conditions  hereof.  , 

6th.  To  furnish  said  company,  or  its  said  general  agent,  whenever  called  upon,  a 
full  and  detailed  account  of  all  sales  made  under  this  contract,  on  such  blanks  forms 
3hall  be  furnished  by  said  company  or  its  said  general  agent  tor  that  purpose,  an  o 
make  a  full  and  complete  settlement  whenever  called  upon  by  said  company  or  its 

said^eneral  agrees  to  pay  said  agent  as  commission  on  machines  and  attach¬ 

ments  sold  anmounteequal  to  the  excess  in  the  total  proceeds  received  from  sales 
of  said  machines  and  attachments  (as  shall  be  shown  by  account  sales),  over  and  above 
what  said  machines  and  attachments  amount  to  at  the  net  prices  named  to  agent  m 
separate  schedule  of  net  prices  and  terms,  issued  or  to  be  issued  by  said  company  for 

tVip  season  of  1906,  under  this  contract.  .  mi  i 

8th  All  sales  of  machines  on  which  said  company  receives  all  cash  on  or  before  the 
dates  mentioned  in  said  schedule  of  prices  and  terms  will  be  accepted  as  cash  sales 
and  all  machines  that  are  not  settled  for  in  full  with  cash  on  or  before  said  dates  will 

b ^  thf  C ommissioM  ^hall  fnly  be  paid  on  machines  sold  and  settled  for,  an^  ^one 
shall  be  paid  on  machines  returned,  condemned,  or  on  orders  not  filled,  nor  on _  atta . ,h 
ments  sold  or  furnished  gratis  with  machines;  and  m  case  sales  are  made  to  parties  h 
^edLcovered^^ad judged  bv  said  company,  or  its  said  general  agent,  to  have  been 
doubtful  or  worthless  at  the  time  of  sale,  the  notes  taken  tor  such  sales  shall  be  recei\  ed 
hv  said  agent  to  applv  on  payment  of  commissions  due  upon  sales  recognized  and 
aLroved  b  v  said  cZpanv;  and  if  the  machine  account  at  time  of  settlement  is  oyer- 
p?fd  by  n2s  “uilus  notes  shall  be  received  by  said  agent  as  payment  m  full 

°riOtharSaidCagent  shall  receive  as  commission  on  sales  of  repairs  twenty-five  per  cent 
of  the  list  pricl  thereof,  as  fixed  by  said  company’s  price  list  oi ^repairs s  for jthese  ma- 
chines  for  the  current  year,  and  said  agent  agrees  to  pay  freight  or  express  on  same. 

11th  It  is  further  expressly  agreed  that  said  agent  is  to  receive  in  the  capac  y  f 
ao-ent  of  said  company,  and  not  otherwise,  all  goods  shipped  under  this  contract  and 
all  monevs.  property  .or  other  securities  taken  in  payment  tor  machines,  attachments 
and  renairs  or  other  property  sold  by  said  agent  for  said  company. 

12th  Said  ao-ent  further  agrees  under  this  contract  not  to  retain,  on  account  of  com¬ 
mission  or  any  "other  claim  against  said  company,  any  moneys,  notes,  or  other  property 
received°from  the  sale  of  any'articles hereunder  or  from  collections on  notesor  account 
but  to  promptly  remit  all  moneys,  notes,  or  other  property 

general  agent  leaving  commissions  and  all  other  claims  to  be  adjusted  at  -ettiei  e  . 
gS  if S  mutualll  agreed  that  said  company  shall  at  all  times 
over  all  machines,  orders,  contracts,  accounts,  notes,  moneys  or  other ‘  Pr®Pe^y * 
ing  and  growing  out  of  the  sale  of  said  machines,  repairs,  or  other  property,  and  may  at 
any  time,  when  it  considers  its  interests  are  neglected  or  jeopardized,  without  not  e, 
annul  and  terminate  this  contract  and  take  possession  of  all  orders,  notes,  accounts, 
moneys,  and  machines  in  the  possession  or  under  the  contro  o  sai  g  -  . 

thereof;  and  said  agent  hereby  waives  all  right  of  action  for  damages  because  of  such 

cancellation  of  contract. 

14th.  Said  company  agrees  to  use  its  best  effort  to  complete  and  ship  all  machines 
ordered  and  to  supply  all  attachments  and  repairs  ordered  under  this  contract  so  long 
as  its  stock  shall  last,  but  shall  not  be  held  responsible  to  said  agent  for  any  damage  in 
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case  the  demand  for  either  of  said  machines,  attachments,  or  repairs  shall  exceed  the 
supply,  whether  growing  out  of  interruptions  by  fire  or  other  elements,  riot,  labor  dis¬ 
turbances,  delay  m  transportation,  or  any  other  cause  whatsoever. 

15th.  It  is  fuithei  agreed  that  this  contract  shall  in  no  case  be  valid  and  binding 
upon  said  company  of  the  first  part  until  the  same  shall  have  been  approved  by  the 
general  agent,  and  also  that  it  can  not  be  subsequently  changed  in  any  of  its  provisions 
m  any  manner,  either  verbally  or  otherwise,  by  any  person  without  the  written 
approval  of  the  said  general  agent. 

International  Harvester  Company  op  America,  [seal.] 

Approved  at - ,  190—  By - ,  Traveling  Agent. 

International  Harvester  Company  of  America, 

- [seal.] 

By _ ,  - [SEAL-1 

General  Agent. 

SECURITY  BOND. 


In  consideration  of  the  appointment  and  retention  of  the  within-named  agent  of 
International  Harvester  Company  of  America  for  the  sale  of  its  harvesters,  binders 
reapers,  mowers,  huskers,  and  shredders,  attachments,  repairs,  and  other  property  in 
certain  territory  the  undersigned  jointly  and  severally  guarantee  the  fulfillment  by 
said  agent  of  all  the  obligations  and  duties  growing  out  of  and  relating  to  such  agency 
or  otherwise  that  now  or  hereafter  may  exist,  and  we  agree  to  pay  said  company,  or  its 
successors,  all  damages  it  -r  they  may  sustain  by  reason  of  any  default  of  such  agent; 
and  we  hereby  waive  notice  of  acceptance  of  the  within  commission  contract  and  of 
this  guaranty,  notice  of  default  of  the  within-named  agent,  demand  and  diligence,  and 
hereby  agree  that  the  written  acknowlecgment  of  or  a  judgment  of  any  court  against 
said  agent  shall  in  every  respect  bind  and  be  conclusive  against  the  undersigned  their 
hems  or  representatives;  and  that  the  liability  hereby  created  shall  not  be  waived, 
modified  or  canceled  by  any  extension  of  time  to  pay  or  keep  any  part  of  said  obliga¬ 
tions  or  duties,  or  otherwise  nor  except  by  an  instrument  in  writing,  executed  by  said 
company  or  its  general  agent,  canceling  all  liability  hereunder  and  delivered  to  the 
undersigned.  No  agent  has  authority  to  vary  the  terms  of  this  contract  or  guaranty 

Witness  our  hands  and  seals - A  I)  190 _ 

P.  O. -  '  _ _ _ 

P.  0. -  - 

P.  O. _  _ _ 


Form  C  398. 


[seal.] 

[seal.] 

[seal.] 

Machine. 


190- 


Date  of  contract.  1906. 


COMMISSION  AGENCY  CONTRACT. 

International  Harvester  Company  of  America  (Incorporated). 


With 


County  of  — 
Railway  co., 


grain  bdrs. 
—  mowers. 


Agt.  P.  O. 


State  of - 

-.  Express  point, 


Business  point, 
— .  Shipping  point, 


.  Express  co., 


Estimated  sales  for  1906. 


-  corn  bdrs. 
shredders. 


(Signed) 

Replication. 


-,  Traveling  Agent. 


Comes  now  the  State  of  Missouri,  by  Herbert  S.  Hadley,  attorney  general,  who  in 
this  behalf  prosecutes  for  and  in  the  name  of  the  State  and  for  reply  to  the  answer  and 
return  of  the  respondents  herein,  denies  each  and  every  allegation  therein  contained, 
except  those  which  admit  the  charges  and  allegations  of  the  information. 

And  for  further  reply  to  the  allegations  contained  in  paragraphs  7  and  8  as  to  the 
objects  and  purposes  sought  to  be  accomplished,  and  accomplished,  in  the  organiza¬ 
tion  of  the  International  Harvester  Company  of  New  Jersey,  and  the  purchase  by  it 
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of  the  capital  stock  and  assets  of  the  several  corporations  mentioned  in  said  informa- 
rmiat^ud'fntemational  Harvester  Company  of  New  Jersey  was  organized  for  the 

toustees  teAe  real  owners,'  and  saidPerkins,  Deering  and  McCormick  were  to  retain 
tv,e  idle  to  said  stock  for  the  purpose  of  exercising  the  voting  power  thereof  until 
i  t  1  i m9 •  Hat  sinr>e  the  creation  of  said  voting  trust,  said  trustees  have  i 

Rtasassfe  saarsss  fsssigs HESrk 

to'SSkS^'iSiSSSf  KBS’  S~”  Mi -i m  <h. 

Harvester  ^’ompsmj^of  ^  *££&*£*£££ 

SS£  stfste :  ss  ^ 

enable  the  International  Harvester  Company  of  New  Jersey  1 to 

ture  and  qale  of  a<nicultural  implements,  tools,  and  machinery  m  the  State  ol  ALisso  , 
i”exasion  of  theTws  o"  the  State  of  Missouri,  which  prohibited  and  made  it  unlawful 
for  the  International  Harvester  Company  of  New  Jers^  to  do  ousmess  Aerern^  ^ 
WTiprefore  and  for  the  reasons  alleged  m  said  information,  relator  aG  P  j 
saidlnternational  Harvester  Company  of  America  may  be  excluded  from  all .corporate 
rights  nrivileees  and  franchises  exercised  or  enjoyed  by  it  under  the  la.wp  of  t.he 
of  il^souri,  with  its  franchise,  license,  and  cei^ft ^his |t?te 
Missouri;  that  its  franchise,  license,  and  certificate  tc Mtobm« >  “  ‘H^deem 
declared  forfeited,  and  that  all,  or  such  portion  of  its  property  as i  the  court  may  dee 
proper,  be  confiscated  unto  the  State,  or  in  lieu  thereof  a  fine  be  ,™P°^  n 

punishment  of  the  perversion,  usurpation,  abuse,  and  misuse  of  franchise, 

described.  Herbert  S.  Hadley, 

Attorney  General. 
Frank  Blake, 

Assistant  Attorney  General. 
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STATE  EX  REL.  HERBERT  S.  HADLEY,  ATTORNEY  GENERAL,  RELATOR,  VS,  INTERNA¬ 
TIONAL  Harvester  Company  oe  America,  Respondent. 

No.  14546. 

Now,  at  this  day,  it  appearing  to  the  court  from  the  pleadings  in  the  above-entitled 
cause  that  issues  of  fact  are  joined  therein,  therefore,  on  motion  of  the  attorney  general 
that  a  special  commissioner  be  appointed  by  the  court  to  take  the  testimony  upon  the 
issues  joined  in  said  cause,  it  is  ordered  by  the  court  that  Judge  Theodore  Brace,  of 
Paris,  Missouri,  be,  and  he  is  hereby,  appointed  special  commissioner  to  take  the  testi¬ 
mony  upon  the  issues  joined  in  said  cause,  with  full  power  and  authority  to  issue 
subpoenas,  compel  the  attendance  of  witnesses  and  the  production  of  papers,  books, 
and  other  documents,  to  issue  attachments  therefor,  and  to  hear  and  determine  all 
objections  to  testimony  and  to  admit  or  exclude  the  same  in  the  same  manner  and  to 
the  same  extent  as  this  court  might  in  the  trial  of  the  case  before  the  court,  and  to 
report  the  testimony,  with  his  findings  of  fact  thereon,  together  with  his  findings  as  to 
the  law  upon  each  issue  tendered  to  him  by  the  respective  parties,  and  to  state  his 
conclusions  of  law  in  his  final  report;  exceptions  to  findings  of  fact  and  law  so  made  by 
said  special  commissioner  to  be  filed  by  either  party  so  desiring  within  ten  days  after 
the  filing  of  the  commissioner’s  report  and  findings. 

State  op  Missouri,  set.: 

I,  John  R.  Green,  clerk  of  the  Supreme  Court  of  the  State  of  Missouri,  certify  that 
the  foregoing  is  a  full,  true,  and  complete  copy  of  the  order  of  said  supreme  court, 
entered  of  record  on  January  27,  1908,  at  the  October  term,  1907,  of  said  court,  appoint¬ 
ing  Judge  Theodore  Brace  special  commissioner  in  the  case  of  State  ex  rel.  vs.  Inter¬ 
national  Harvester  Company  of  America. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said 
court,  at  the  city  of  Jefferson,  State  of  Missouri,  this  7th  day  of  May,  A.  D.  1908. 

[seal.]  John  R.  Green, 

Cleric  of  the  Supreme  Court  of  the  State  of  Missouri. 

In  the  Supreme  Court  of  Missouri.  Court  en  banc.  October  term,  1907 

State  op  Missouri  on  the  relation  of  Herbert  S.  Hadley,  Attorney  General, 

vs.  International  Harvester  Company  of  America,  a  Corporation, 

Respondent. 

OATH  OF  OFFICE  OF  SPECIAL  COMMISSIONER. 

Theodore  Brace,  of  Paris,  Monroe  County,  Missouri,  having  been,  on  the  27th  day 
of  January,  1908,  by  proper  order  of  record,  appointed  by  the  Supreme  Court  of  the 
State  of  Missouri,  special  commissioner  to  take  the  testimony  upon  the  issues  joined 
in  the  above-entitled  cause,  with  the  power  to  issue  subpoenas  compelling  the  attend¬ 
ance  of  witnesses,  the  production  of  papers,  books,  and  other  documents,  to  issue 
attachments  therefor,  and  to  hear  and  determine  all  objections  to  testimony,  to  admit 
or  exclude  the  same  in  the  same  manner  and  to  the  same  extent  as  the  supreme  court 
might  in  the  trial  of  the  above  cause  before  the  court,  and  to  report  the  testimony, 
with  his  findings  of  fact  thereon,  together  with  his  findings  as  to  the  law  upon  each 
issue  tendered  to  him  by  the  respective  parties,  and  to  state  his  conclusions  of  law 
in  his  final  report  to  the  Supreme  Court  of  the  State  of  Missouri,  a  duly  authenticated 
copy  of  which  order  is  hereto  attached,  being  duly  sworn,  makes  oath  and  says  that 
as  special  commissioner  he  will  faithfully  and  fairly  hear  and  examine  said  cause, 
make  a  just,  impartial,  and  true  report,  and  with  all  convenient  speed,  faithfully 
comply  with  the  said  order  of  the  court,  according  to  the  best  of  his  ability  and 
understanding.. 

Theodore  Brace. 

Subscribed  and  sworn  to  before  me,  John  R.  Green,  clerk  of  the  Supreme  Court  of 
the  State  of  Missouri. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said 
court  this  7th  day  of  May,  A.  D.  1908. 

[seal.]  John  R.  Green, 

Cleric  of  the  Supreme  Court  of  the  State  of  Missouri. 
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Report  of  the  Commissioner. 

(Filed  September  6,  1910.) 

The  undersigned,  Theodore  Brace,  appointed  by  the  Supreme  Court  special  com- 

SeTame  as'it^appears  on  the®  1?570  pages  of  tte^tmt^n  ^npt^land  also 
law,  and  his  conclusions  of  law  upon  the  issues  joined  thereon 

FINDING  OF  FACTS. 

The  resoondent  is  a  corporation  organized  December  12th  1881,  under  the  laws 
Ihe  resPO  pnmontp  name  of  “The  Parker  Dennett  Harvesting  Company, 

with  ^capital  stock  of  $100,000,  the  business  thereof  being  the  manufacture,  purchase, 
Tale  and  ^epair^ of  harvesting  machines  and  other  kinds  of  farm  machinery  and  ample- 

““^amendment  of  its  articles  of  association  on  the  15th  of  March.  1882  ite  name  was 

changed  to  “The  Dennett  Harvesting  Machine  Company.  By  further  ameiidmen 

nn  the  fith  of  February,  1883,  its  capital  stock  was  increased  to  $^o0,000.  On  the  9th 

p  a  -i ooi  |n  000  and  on  the  19th  of  November,  1884,  its  name  was  changed 

to  fh^“M*wa)ikee°H°a0rvester  Company  ”  On  the  15th  of  April,  1889  its  capital 
to  the  MHwauKee  riai  vea  e  f  j  it  was  hcensed  to  do  busi- 

ness  i”CSrteate' o Missouri  On  the  3d  of  February,  1893,  its  capital  stock  was 
“ncreSed  to  $M00,000,  and  on  the  8th  of  September,  1902, its  name  ' ^-  changed  to 
The  International  Harvester  Company  of  Amenca.  Its  plant  was  locaiea  « 

-  the  5th  h 

October  1891  ‘  The  Plano,  ’  ’  manufactured  by  the  Plano  Manufacturing  Company  ■ 

incorporated^ u nder  the  laws  of  the  State  of  Illinois  March  3 .1881,  and  tad  t» 
do  business  in  the  State  of  Missouri  on  the  11th  of  I  ebruary,  1892.  1  he  Lhamjpwn, 

manufactured  bv  the  Warder,  Bushnell  &  Glessner  Company,  incorporated  undei  the 
wZf?he  State  of  OMo  October  18. 1886,  and  licensed  to  do  business  m  the  State  of 

ICsouritte  rnh  ty  Of  October,  1891.  “  The  ^’^ofNeTYoXn  .he 

Osborne  and  Company,  incorporated  under  the  laws  of  the  State  «wYwkon  ^ 
29th  of  April,  1875,  and  hcensed  to  do  business  m  the  State  of  Missouri  on  tne 
nf  Qpntprnbcr  1891  11  The  Buck  Eye,”  manufactured  by  the  Altman  Milier  Com- 

pany fincorporatecf  undm*  the  law's  of  the  State  of  Ohio  in  the  year  1865  »d  licensed 

to  do  business  in  the  State  of  Missouri  on  the  6th  of  nf  Tllindb fid 

manufactured  by  the  Deering  Company,  a  copartnership,  n  the  State *  of  L Impis,  and 

with  several  other  harvesting  machines  of  minor  importance,  tne  name  amount 

their  manufacturers  need  not  be  set  out  in  this  connei  no  .  01 emwed 

of  business  done  in  the  United  States  and  in  the  State  of  Missouri  by  all  those  W »ed 
in  the  harvesting  marhine  trade  m  the  vear  1902,  and  for  several  years  piior  tne  e  , 
frome80tol0p^r“nt  thereof  was  done  by  six  of  the  companies  faresaid ,  as  ffc 
in  the  relative  order  of  the  volume  of  the  business  done  by  each.  (1)  Fhe 
Company,  (21  The  Deering  Company,  (3)  The  11  ardor- liushnell  &  G'es-ne  ( 

Dionf  Comnanv  (4)  The  Plano  Company,  (5)  The  Osborne  Company  ,  (6)  The 
waukee  Company.  During  those  years  the  competition  b^ween  these  six  compi inies 

was  active,  persistent,  strenuous,  and  fierce.  It  grew  in  m  A  ^  hoTurers  that 
by,  and  was  fraught  with  so  many  evils  from  the  viewpoint  of  J, 

to  relieve  the  situation,  in  June,  1902,  Cyrus  H.  McCormick, 

mick  Company,  went  to  New  York,  had  an  interview  with  Georg  .  ’  * 

ber  of  the  firm  of  J.  P.  Morgan  &  Co.,  and  fully  explained  to  him  the  situation  of  the 
harvester  business  from  his  standpoint.  This  led  to  subsequen  in  erviews  of  '  The 
Perkins  and  McCormick  and  between  Perkins  and  the  controlling  officeis  oi  The 
Deering  Company ,  The  Warder-Bushnell  A  Glessner  Company,  The 
and  The  Milwaukee  Company,  the  result  of  which  was  that  on  the  28th  of  July,  902, 
Perkins  having  in  the  meantime  secured  an  option  for  J .  P.  Morgan  &  Co.  on  all  the 
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property  and  capital  stock  of  the  Milwaukee  Company,  an  agreement  was  reached 
between  these  five  harvesting  machine  companies  by  which  the  property  of  each 
was  to  be  transferred  to  one  William  C.  Lane,  a  disinterested  financial  agent,  selected 
tor  that  purpose  by  Perkins,  to  be  by  Lane  conveyed  and  transferred  to  a  corporation 
to  be  thereafter  organized  with  a  capital  stock  not  exceeding  $120,000,000,  the  prop¬ 
erties  to  be  paid  for  in  shares  of  the  capital  stock  of  the  proposed  corporation.  This 
agreement  was  manifested  by  separate  written  contracts  of  that  date,  executed  by 
and  between  Lane  and  each  of  said  companies  of  the  same  general  purport  and  effect 
one  of  which  will  sufficiently  illustrate  the  agreement;  the  one  with  the  McCormick 
Company  used  for  that  purpose  is  as  follows: 

AGREEMENT  OF  JULY  28,  1902. 

An  agreement  made  and  entered  into  this  28th  dav  of  July,  nineteen  hundred 
and  two,  by  and  between  the  McCormick  Harvesting  Machine  Company  (hereinafter 
called  the  “vendor”),  party  of  the  first  part,  and  William  C.  Lane  (hereinafter  called 
the  purchaser”),  party  of  the  second  part. 

Whereas  the  vendor  is  a  corporation  duly  organized  and  existing  under  the  laws 
of  the  State  of  Illinois  and  owns  certain  manufacturing  properties  located  at  Chicago, 
Illinois,  and  employed  in  the  manufacture  of  harvesting  machinery  and  other  proper¬ 
ties  intended  for  use  in  connection  therewith;  and 

Whereas  the  purchaser  desires  to  acquire  said  properties  and  intends,  upon  the 
acquisition  of  said  properties  to  sell,  conve}r,  and  transfer  the  same  to  a  corporation  now 
existing  or  hereafter  to  be  organized  under  the  laws  of  the  State  of  Illinois,  or  other 
State  (hereinafter  called  the  “purchasing  companv”)  with  capital  stock  as  herein- 
alter  provided: 

Now,  THIS  agreement  witnesseth  that  the  parties  hereto  have  agreed  and  cove¬ 
nanted  as  follows: 

First.  The  vendor  agrees  for  the  considerations  and  upon  the  terms  hereinafter 
stated  to  sell,  assign,  transfer,  convey,  and  deliver  unto  the  purchaser,  his  nominee  or 
assign,  by  good  and  indefeasible  title,  free  and  clear  of  incumbrances,  indebtedness 
and  liabilities,  except  as  herein  stated,  and  the  purchaser  agrees  to  purchase,  all  and 
singular,  the  real  estate,  factories,  plant, s  buildings,  improvements,  machinery,  pat¬ 
terns,  tools,  apparatus,  fixtures,  and  appliances  of  the  vendor,  and  all  the  patents 
inventions,  devices,  patent  rights,  licenses,  trade-marks,  trade  names,  and  good  will 
of  all  and  singular  said  property  as  a  going  concern,  and  also  all  of  the  products  manu¬ 
factured  and  process  of  manufacture,  materials,  supplies,  and  merchandise  on  hand 
at  the  time  of  closing  said  sale,  and  all  and  singular  its  then  pending  contracts  for  the 
purchase  of  property  or  materials  or  the  sale  of  products;  also,  all  interest  in  fiber  lands, 
as  well  as  all  other  property  of  the  vendor,  appertaining  to  the  vendor’s  business 
aforesaid. 

There  shall  also  be  sold  and  purchased  with  said  properties  $20,000,000  (at  face 
value  and  accrued  interest)  of  bills  and  accounts  receivable,  representing  the  sales 
made  by  the  vendor.  Such  bills  and  accounts  receivable  are  to  mature  prior  to 
March  1,  1905,  and  are  to  be  guaranteed  as  hereinafter  provided.  Cash  may  be  sub¬ 
stituted  for  the  whole  or  any  part  of  such  accounts  and  bills  receivable  at  the  option 
of  the  vendor. 

.  Second.  The  vendor  agrees  that  as  soon  as  practicable  after  the  execution  of  this 
instrument,  it  will  in  pursuance  of  due  authority  to  be  conferred  by  the  vote  or  con¬ 
sent  of  all  of  its  stockholders,  duly  execute  and  acknowledge,  and  cause  to  be  forth¬ 
with  deposited  with  J.  P.  Morgan  &  Co.,  or  a  trust  company  designated  by  them,  as 
depositary  proper  deeds  and  other  instruments  of  conveyance  and  sale  for  the  grant¬ 
ing,  conveying,  and  transferring,  as  aforesaid,  unto  the  purchaser  and  its  assigns,  all 
the  property  hereinbefore  recited,  together  with  evidence  of  the  vote  or  consent  of 
the  stockholders  of  the  vendor,  as  aforesaid.  Such  depositary  shall  hold  the  said 
deeds  and  other  instruments  in  escrow  and  deliver  the  same  to  the  purchaser,  or  upon 
his  order,  only  upon  receiving  for  account  of  the  vendor  the  consideration  herein¬ 
after  provided  and  upon  the  performance  by  the  purchaser  of  the  provisions  hereof. 

Third.  The  vendor  agrees  to  deliver  to  said  depositary,*  as  soon  as  practicable,  full 
statements  in  respect  of  its  property  and  its  assets  and  liabilities,  its  contracts  for  the 
purchase  of  materials  and  other  property  and  for  the  sale  of  its  manufactured  products, 
and  otherwise,  relating  to  its  property  and  business.  The  vendor  agrees  that,  pending 
the  performance  of  and  while  this  contract  is  in  force,  it  will  not,  without  the  written 
consent  of  the  purchaser,  or  of  said  purchasing  company,  enter  into  any  new  contracts 
or  assume  any  new  obligations  or  make  any  purchases  or  sales  such  as  are  necessary 
and  customary  in  the  ordinary  conduct  of  its  regular  business  or  to  maintain  it  as  a 
going  concern  and  except  such  as  may  be  necessary  for  the  performance  of  agreements 
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increase  ItaU be t  he  in ^its  capHal  stock,  or  in  the  capital  employed  n  its  busi¬ 
ness"  and  no  bonds  issued,  and  that  no  mortgage  lease  or  conveyance  shall  bem 
S  or  in  resnect  of  its  real  estate  or  plant  without  the  written  consent  of  the  pur- 
ohaser-  and  also  that  in  case  of  any  difference  of  opinion  between  the  "vendoi  ana 

to  the  conduct  of  the  business  of  the  vendor,  such  difference 

purchasin'  “mfah^lbl^heb-ento  stall  indemnify  Xe  "purchasing  ccmjmy 

Sft  S 

of  the  incumbrance  shall  be  deducted  in  determining  tne  \alue  thereof.  , 

Fourth  The  purchaser  and  said  purchasing  company,  and  lus  or  its  nominees  the 
airaralsers  accountants  and  counsel,  stall  have  the  right  to  examine  the  deeds  and 
other  instruments  of  conveyance  and  transfer  so  to  be  deposited  by  the  rendoi  va  v 
with  the  depositary,  as  aforesaid,  and  shall,  if  the  purchaser  shall  so  require  be  fi¬ 
nished  withabstracts  of  title,  title  deeds,  and  surveys,  which  mav  facnitate  tl.e  e 
animation  of  the  title  to  the  property  to  be  conveyed  ov  tmnsieuea  amKh: 
free  access  to  all  the  deeds,  contracts,  books,  and  records  of  the  vendor  “rthe  purpose 
of  examining  and  verifying  the  statements  made  with  respect  to  its  propeity,  b  • 

nXyrThl%bumtase^  the  purchaser  to  the  vendor  for  alb  and 

singular  raid  property  shall  be  the  aggregate  of  the  several  appraisals  and  valuations 
hereinafter  nrovMed^or  and  of  said  accounts  and  bills  receivable  and  cash  if  any 
and  shall  bePpayable  in  full  paid  and  nonassessable  shares  of  the  capital  stocK  of  s 

PXh«tobo°ZSysbtTppS  and  fix  and  determine  such  valuations,  the  prop- 

ertfb°Rehal  IXt  “ngf  tXhouses,  fixtures,  machinery  tools  pat- 

tJnl  drahngs  iouTds  afd  111  other’ personal  property  used  in  connection  with  or 

r^toS 1 ts^st1 ^;\obrrm  pSart  of  he  cXsum'ed  in  the 

and  lor1  cons  tmetion^of  huddhig^^r'fixture^bu'iiotTncliiding^he  property  andtn- 
trabs'otherwise  classified1.  The  assets  of  this  class  are  hereinafter  collectively  desig- 

DXd  A U  miterials  on  hand,  manufactured,  unmanufactured  or  in  process  of  manu- 
faitlre  ndudilg  any  and  all  articles  intended  to  form  part  of  or  to  beusedinmanu- 
Sturiig  the  vendor’s  product.  The  assets  of  this  class  are  hereinafter  collectively 

d'(3f "unexecuted*  contracts  or  orders  for  the  sale  of  the  vendor’s  manufactured  prod- 
uets  but  not  including  contracts  or  orders  for  deliveries  after  the  year  1902  for 
wWeh  latter  contracts  and  orders  (although  to  he  transferred)  no  allomnce  stall  be 
maffp  No  allowance  shall  be  made  for  contracts  or  orders  for  delivery  prior 

i  long  unless  the  material  necessary  for  the  completion  of  the  machines 
other  manufacturesT  products  'shall  be  in  the  possession  of  the  vendor  and ^  upon  its 
plant  Tthe  time,  of  the  appraisal.  Such  contracts  are  hereinafter  collectively  des 

^XlfcontocXheretofore  entered  into  by  the  vendor  for  the  purchase  of  material 
to  be  tsedTn  the  manufacture  of  its  products.  Such  contracts  are  hereinafter  col- 

iec(frT»rafp« 

the  Wm£  Sthes 
Patpnts  natent  riehts  devices,  inventions,  licenses,  trade-marks,  trade  name., 

and  good  will]  including  the  value  of  the  established  business  ZZcorT^Such  assets  ’are 
stability  of  business,  organization,  trade,  or  custom  as  a  g  g 

hereinafter  collectively  designated  as  ‘‘Patents,  good  wi .  , ,  € i  c.  determined  by 

The  value  of  the  plant,  as  above  defined,  shall  be  ascertained  and  dete 

three  appraisers,  who  shall  fix  the  present  value  ol  sue  P  the  vendor  and  the 
One  of  such  appraisers  shall  he  nominated  and  appointed  by  the  \endoi  and  me 

°^Tta"  present  "vaiue 'fifa" going  concern  of  said  materials  on  tand  ofthe -hi  gend- 
ing  sales,  and  of  the  said  material  contracts,  as  above  defined, 
mined  hv  three  appraisers,  one  to  he  nominated  ana  appointed  b> 
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two  by  J.  P.  Morgan  &  Co.  Such  appraisers  shall  make  allowance  in  their  judgment 
lor  unprofitable  contracts.  J  y  11 

The  value  of  the  McCormick  Railroad  to  a  going  concern,  as  above  defined,  shall 
be  determined  by  J.  P.  Morgan  or  George  W.  Perkins. 

Ihe  value  of  the  patents  and  good  will  shall,  for  the  purposes  of  this  contract  be 

«noequa  t0  the  nef  Pro.fits  0±  the  vendor  during  the  two  years  ending  November 
uO,  190.,  as  ascertained  m  the  manner  hereinafter  provided,  plus  ten  per  cent  thereof- 
and  to  such  amount  shall  be  added  the  value  of  the  name,  standing  in  the  trade’ 
stability  of  business  organization,  trade,  custom,  etc.,  of  the  vendor  as  a  going  con¬ 
cern,  which  value  shall  be  fixed  by  J.  P.  Morgan  or  George  W.  Perkins  in  his  sole 
discretion. 

The  profits  of  said  two  years  shall  be  ascertained  and  reported  to  J.  P.  Morgan  & 
<  o.  by  three  accountants,  one  of  whom  shall  be  nominated  by  the  vendor  and  the 
other  two  by  J  P.  Morgan  &  Co  In  calculating  the  net  profits  of  the  business  there 
snail  be  excluded  all  allowance  for  interest  on  bills  and  accounts  receivable  as  well 
as  the  cost  of  collecting  bills  and  amounts  receivable  and  all  interest  paid  or  payable 
on  moneys  used  by  the  vendor  and  belonging  to  the  trustees  of  Mary  V.  McCormick 
or  Cyrus  H.  McCormick  Harold  F  McCormick,  or  Stanley  McCormick,  and  interest 
on  the  sum  of  $1,000,000  borrowed  by  the  vendor  on  the  security  of  property  belong- 
m+  Messrs.  McCormick  individually.  Said  accountants  in  calculating  the 

net  profits  for  said  two  years  shall  make  allowance  for  depreciation  or  loss,  if  any  on 
bills  and  accounts  receivable,  for  depreciation  or  loss,  if  any,  of  materials  on  hand 
or  for  depreciation,  if  any,  of  the  said  plant  from  wrear  and  tear  or  otherwise  In 
each  case  hereinbefore  enumerated  the  decision,  appraisal,  or  report  of  a  majority  of 
the  appraisers  or  accountants  or  the  decision  of  J.  P.  Morgan  or  George  W  Perkins 
fit  sole  arbitrator  or  appraiser),  as  the  case  may  be,  shall  be  binding  and  conclusive 
upon  the  parties  hereto. 

Sixth.  Payment  of  the  amount  of  all  contracts  or  orders  for  sales  of  manufactured 
products  included  as  assets  of  the  vendor,  as  aforesaid,  and  transferred  under  this 
contract  shall  be  guaranteed  to  the  satisfaction  of  J.  P.  Morgan  &  Co.  by  the  vendor 
and  the  net  value  thereof  shall  be  appraised  on  that  basis.  Any  and  all  accounts 
and  bills  receivable  transferred  by  the  vendor  hereunder  shall  be  taken  as  their 
a*-®  value  and  accured  interest  to  date  of  transfer;  but  the  vendor  shall  guarantee 
and  hereby  does  guarantee,  that  the  purchaser  or  purchasing  company  shall  realize 
thereon  such  face  value  and  interest  accrued  and  to  accrue,  and  that  said  principal 
and  interest  shall  all  be  received  on  or  prior  to  the  first  day  of  March,  1905.  The 

u  ni?10?8  sba11  be  made  by  the  PuIchasing  company,  but  the  expense  of  collection 
snail  be  borne  by  the  vendor.  Pending  such  collections  the  vendor  agrees  to  advance 
and  pay  to  the  purchasing  company  on  demand,  from  time  to  time,  on  account  of 
such  guaranty  such  amounts  as  the  board  of  directors  of  the  purchasing  company 
may  determine  as  convenient  for  the  conduct  of  its  business,  but  not  in  excess  of 
such  amounts  as  J.  P.  Morgan  &  Co.  may  from  time  to  time  approve.  If  such  advance 
payments  be  made  by  the  vendor,  then  the  purchasing  company  shall  transfer  to 
tae  vendor  or  its  nominees  an  equal  amount  in  principal  and  accrued  interest  of 
uncollected  accounts  or  bills  receivable  of  the  earliest  maturities.  The  purchasing 
company  may  take  such  measures  as  to  it  may  seem  wise  for  the  collection  of  the 
accounts  and  bills  receivable  and  grant  extensions  and  indulgences  to  debtors  by 
whom  the  same  are  payable  without  release  of  or  prejudice  to  such  guaranty  or  exten¬ 
sion  or  change  of  the  obligation  of  the  vendor  to  make  payments  as  aforesaid.  The 
purchasing  company  shall  from  time  to  time,  on  demand,  furnish  the  vendor  a  full 
statement  showing  which  accounts  and  bills  receivable  remain  unpaid,  and  what,  if 
any,  disposition  has  been  made  in  regard  thereto  or  steps  taken  to  enforce  the  col¬ 
lection  thereof. 


The  vendor  shall  secure  the  guaranties  on  this  article  provided  for,  by  collateral  or 
otherwise,  to  the  satisfaction  of  J.  P.  Morgan  &  Co.  in  their  discretion. 

Seventh.  The  purchasing  company  shall  have  such  corporate  title,  capital  stock, 
organization,  by-laws,  directors,  and  committees  as  may  be  approved  by  J.  P.  Morgan 
&  Co.  and  shall  have,  in  addition  to  materials  on  hand  and  inventories,  a  working 
capital  of  $60,000,000,  to  be  represented  by  cash  or  bills  and  accounts  receivable 
guaranteed  as  aforesaid. 

Eighth.  The  amount  and  the  classes  (if  there  be  more  than  one  class)  of  the  capital 
stock  of  the  purchasing  company  shall  be  determined  after  the  ascertainment  of  the 
aggregate  value  of  all  its  assets  and  properties;  but  such  amount  and  such  classes 
shall  severally  be  satisfactory  to  J.  P.  Morgan  &  Co.  If,  however,  there  be  only  one 
class  of  stock— the  capital  stock— the  capital  stock  shall  not  exceed  $120,000,000  par 
value,  even  though  the  aggregate  value  of  the  assets  and  properties  of  the  purchasing 
company  be  in  excess  thereof.  If  there  be  both  preferred  stock  and  common  stock 
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the  preferred  stock  shall  not  exceed  $120,000,000  par  value  and  shall  entitle  the 
holders  to  cumulative  preferential  dividends  at  the  rate  of  but  not  to  exceed  six  pei 
cent  per  annum  and  accumulated  dividends;  and  the  common  stock  shall  not  exceec 
the  remaining  value  of  the  corporate  assets  and  the  properties  as  so  determined,  which 
value  may  be  ascertained  and  determined  irrespective  of  the  special  appraisals  wh  c 

%1heeremsMUbed?wo^S“ck,  then  and  in  that  event  the  vendor  shall  be 
entitled  to  receive  as  additional  purchase  price  under  this  agieement  common  stoc 
to  an  amount  that  shall  bear  to  the  total  issue  thereof  the  same  proportion  that  the 
preferred  stock  to  be  received  by  the  vendor  under  this  agreement  shall  bear  to  the 

t0M?JSUeThe purchase  provided  for  in  this  contract  shall  take  effect  as  of  such  day  m 
September  1902,  as  shall  be  designated  by  the  purchaser  with  the  appro \al  of  J.  . 
Morgan  &  Co.  the  appraisals  shall  be  made  as  of  such  dates  as  nearly  as  practicable, 
and  the  performance  of  the  contract  shall  be  completed  prior  to  January  1,  ±903. 

Tenth  The  charter  or  certificate  of  incorporation  or  organization  of  ihe  pui chasm., 
company  shall  provide^  among  other  thing!  that  the  capital  stock  of  the  corporation 
shall not  be  increased  or  diminished  except  upon  the  afiumati.e  tote  OT  consent 
the  holders  of  at  least  two-thirds  of  each  class  of  the  outstanding  capitalist! ck  of  n 
company  Said  charter  or  certificate  may  also  provide  that  the  stocknolders  may 
ente?  into  a  voting  trust  of  their  stock  for  a  limited  period.  The  charter  or  certificate 
shall  likewise  provide  that  no  mortgage  or  lien  upon  the  real  property  plants,  tools, 
or  machinery  of  the  purchasing  company  shall  be  created  without  the  affirmativ  e 
vote  or  the  consent  of  the  holders  of  at  least  two-thirds  of  each  class  of  the  outstanding 

C^Eleventh  The  vendor  undertakes  and  agrees  that  it,  or  the  holders  of  the  stock  of 
the  purchasing  company  so  to  be  issued  in  payment  for  the  property  to  be  trans¬ 
ferred  and  conveyed  under  this  agreement,  shall  deposit  their  stock  with  J.  P.  Morgan 
&  Co.  or  a  trust  company  to  be  designated  by  them,  as  depositary  upon  a  noting 
trust  which  shall  provide,  among  other  thmgs,  for  the  appointment  of  Arne i  votim, 
trustees,  one  of  whom  shall  be  J.  P.  Morgan  or  George  W.  Perkins,  and  the  other  two 
shall  be  persons  appointed  by  J.  P.  Morgan  &  Co.  The  voting  tmst  agreement  shah 
be  for  the  period  of  ten  years,  with  provision,  however,  that  it  may  be  terminated  at 
any  time  after  the  expiration  of  five  years  upon  ninety  days  notice  if  a  majority  of 
the  voting  trustees  shall  so  decide.  The  capital  stock  of  the  Purchasing  comply 
shall  be  transferred  to  such  voting  trustees,  who  shall  issue  transferable  certificates  of 
beneficial  interest  entitling  the  holder  to  any  dividends,  distribution  of  profits  and 
subscription  rights  which  may  accrue  in  respect  of  the  stock  so  held  by  the  \oti  - 
trustees,  and  upon  the  termination  of  the  voting  trust  entitling  the  holder  to  a  p  o- 
portionate  amount  of  the  stock  so  transferred  to  the  voting  trustees.  The  form  terms, 
and  provisions  of  the  voting  trust  agreement  shall  be  subject  to  the  approval  of  J.  P. 
Morgan  &  Co  The  voting  trust  agreement  shall  contain  adequate  restrictions  upon 
the  voting  power  of  the  voting  trustees  in  respect  of  an  increase  or  diminution  of 
capital  stock,  or  the  creation  of  any  mortgage  as  aforesaid,  so  that  any  vote  or .consent 
by  the  voting  trustees  for  any  such  increase  or  diminution,  or  mortgage,  shall  be  given 
only  upon  the  affirmative  vote  or  written  consent  of  the  owners  of  a  corresponding 

amount  of  the  voting  trust  certificates  of  interest  outstanding.  .  T  p  M 

The  vendor,  or  a  majority  of  its  stockholders,  shall  further  agree  with  J .  r.  Morgan 
&  Co.  that  during  the  first  year  after  the  issue  of  such  stock  or  voting  trust  certificate, 
the  vendor  or  its  stockholders  shall  own,  and  shall  refrain  from  selling  or  otherwise 
disposing  of,  at  least  eighty  per  cent,  of  the  original  holdings  acquired  under  this  agree¬ 
ment  or  otherwise;  during  the  second  year  at  least  sixty  per  cent  of  such  ong  a 
holdings;  during  the  third  year  at  least  forty  per  cent  of  such  original  holdings,  and 
thereafter  and  during  the  existence  of  the  voting  trust,  at  least  one-third  of  such  ong  . 
holdings;  provided,  however,  the  vendor  (or  its  stockholders)  may  at  any  time  after 
the  expiration  of  the  fourth  year  withdraw  from  the  custody  of  J.  P.  Morgan  &  Co.  am. 
sell  or  otherwise  dispose  of,  the  remaining  one-third  of  said  original  holdings  or  any 
part  thereof,  but  in  such  case  any  voting  trustee  representing  such  holdings  shall  im¬ 
mediately  resign  as  trustee  if  desired  by  the  two  remaining  trustees.  A  successor  s  a.i 

thereupon  be  appointed  by  the  other  two  trustees.  . 

As  guarantee  for  the  performance  of  the  foregoing  covenant  not  to  sell  or  otherw  se 
dispose  of  stock  or  voting  trust  certificates  the  vendor  or  its  stockholders  shall  several  > 
pledge  with  J.  P.  Morgan  &  Co.  an  amount  of  stock  or  voting  trust  certificates  equa, 
to  the  proportion  which  they  have  agreed  to  continue  to  own,  which  stock  shall  be 
released  and  delivered  to  them  or  upon  their  orders  from  time  to  time  as  they  may 
become  entitled  to  sell;  but,  except  as  herein  otherwise  provided,  one-tnira  of  tlie  total 
original  holdings  as  aforesaid  shall  remain  pledged  with  J.  P.  Morgan  &  Co.  during  -e 
existence  of  the  voting  trust. 


96 


NOMINATION  OF  THOMAS  D.  JONES. 


In  case  during  the  first  year  after  the  issue  of  said  stock  by  the  purchasing  company 
the  vendor  shall  desire  to  sell  any  of  the  stock  or  voting  trust  certificates  which  it  is 
free  to  sell  under  the  provisions  hereof,  it  shall  offer  the  stock  to  J.  P.  Morgan  &  Co 
by  notice  m  writing,  specifying  the  amount  of  the  stock  and  the  price  at  which  the 
same  is  offered,  and  the  vendor  shall  be  entitled  to  sell  such  stock  to  others  only  in 
case  J.  P.  Morgan  &  Co.  shall  not  within  twenty  days  thereafter  purchase  said  stock  at 
the  price  named  in  the  notice  or  at  a  price  satisfactory  to  the  vendor. 

Twelfth.  This  contract,  or  any  part  thereof,  may  be  transferred  by  the  purchaser  to 
the  purchasing  company,  and  such  purchasing  company  may  thereupon  enforce  all 
and  singular  its  terms  and  conditions  as  fully  to  all  intents  and  purposes  as  if  it  were 
a  party  thereto.  The  place  of  performance  of  this  contract  shall  be  at  the  office  of  the 
Hudson  Trust  Company,  Hoboken  New  Jersey. 

Thirteenth.  The  individual  holders  of  a  majority  of  the  capital  stock  of  the  vendor 
shall  jointly  and  severally  guarantee  the  performance  of  this  contract  by  the  vendor 
as  well  as  the  substantial  performance  of  all  and  singular  the  covenants,  agreements 
and  guaranties  which  may  survive  the  dissolution  of  the  vendor,  should  such  dissolu¬ 
tion  be  finally  determined  upon. 

The  individual  holders  of  all  the  capital  stock  of  the  vendor  shall  as  soon  as  practi¬ 
cable,  and  before  the  final  consummation  of  this  contract,  cause  to  be  deposited  with 
J.  P.  Morgan  &  Co.  or  with  a  trust  company  to  be  designated  by  them,  as  depositary 
certificates  representing  all  the  capital  stock  of  the  vendor,  fully  endorsed  for  transfer 
in  blank,  and  such  depositary  upon  the  vendor  receiving  said  purchase  price,  shall  de¬ 
liver  said  certificates  to  the  purchaser,  his  nominee  0/ assign,  but  the  originalstock- 
holders  shall  be  entitled  to  all  payments  payable  upon  said  stock  as  their  distributive 
share  of  the  purchase  price  hereunder,  or  of  any  other  assets  of  the  vendor  not  herein 
undertaken  to  be  conveyed  or  transferred. 

Fourteenth.  The  purchaser  undertakes  to  duly  secure  by  contract  the  appointment 
of  J.  P.  Morgan  &  Co.  as  the  fiscal  agents  of  the  purchasing  company  and  their  accept¬ 
ance  of  such  appointment  in  order  that  the  purchasing  company  may  secure  and  have 
the  benefit  and  advantage  of  the  advice  of  said  firm  in  the  management  of  its  financial 
affairs. 

If  any  dispute  should  arise  under  this  contract  as  to  its  true  intent  or  meaning,  or 
m  respect  of  the  performance  of  any  part  thereof,  whether  between  the  parties  hereto 
or  between  the  vendor  and  the  purchasing  company,  the  matter  in  dispute  in  each  and 
every  case  shall  be  left  to  J.  P.  Morgan  or  George  W.  Perkins  as  sole  arbitrator,  and  the 
decision  of  such  arbitrator  shall  be  binding  and  conclusive  upon  the  parties. 

Fifteenth.  In  case  any  appraiser,  arbitrator,  accountant  or  voting  trustee  shall  for 
any  reason  fail  or  sease  to  serve,  then  and  in  said  event  another  or  a  successor  shall  be 
nominated  and  appointed  in  his  place  by  the  vendor  or  by  J.  P.  Morgan  &  Co.  respec¬ 
tively,  as  the  case  may  be,  subject,  however,  in  the  case  of  voting  trustees,  to  the  pro¬ 
visions  of  the  voting  trust  agreement. 

References  in  this  agreement  to  J.  P.  Morgan  &  Co.  shall  apply  to  that  firm  as  now  or 
hereafter  constituted. 

In  witness  whereof  the  party  of  the  first  part  has  caused  these  presents  to  be  exe¬ 
cuted  in  its  corporate  name  by  its  president  and  its  corporate  seal  to  be  hereunto  affixed 
attested  by  its  secretary,  and  the  party  of  the  second  part  has  hereunto  set  his  hand  and 
seal  the  day  and  year  first  above  written. 

McCormick  Harvesting  Machine  Company, 

By  Cyrus  H.  McCormick,  President. 

Attest: 

Harold  F.  McCormick,  Secretary. 

fSEAL-]  Wm.  C.  Lane. 

The  only  material  difference  between  this  and  the  other  contracts  was  that  the 
amount  J.  P.  Morgan  &  Co.  was  to  receive  for  the  Milwaukee  company’s  property  was 
fixed  at  the  amount  of  their  option  therefor,  and  the  amount  of  the  guaranteed  bills 
and  accounts  leceivable  of  each  oi  the  other  companies  was  different.  In  pursuance 
of  this  agreement  and  in  accordance  with  the  terms  of  these  several  written  contracts 
on  the  12th  of  August,  1902,  The  International  Harvester  Company  was  incorporated 
under  the  laws  of  the  State  of  New  Jersey  with  an  authorized  capital  stock  of 
$120,000,000,  divided  into  1,200,000  shares  of  the  par  value  of  $100  each,  and  the 
certificates  of  stock  therefor  delivered  to  Lane,  and  on  the  13th  day  of  August  1902 
the  same  were  by  him  delivered  to  George  W.  Perkins,  Charles  Deering,  and ’Cyrus 
H.  McCormick  and  deposited  with  J.  P.  Morgan  &  Co.,  in  pursuance  of  the  contracts 
aforesaid  and  of  a  written  agreement  between  them  of  that  date,  as  follows: 


DOMINATION  OF  THOMAS  D.  JONES. 


97 


VOTING  TRUST  AGREEMENT  AUGUST  13,  1902. 

This  agreement  made  in  the  city  of  New  York  this  thirteenth  day  of  August,  one 
thousand  nine  hundred  and  two,  by  and  between  William  C.  Lane,  party  ot  the  first 
part  "and  George  W.  Perkins,  Charles  Peering,  and  Cyrus  H.  McCormick  (hereinafter 
called  the  ‘  ‘voting  trustees’  ’),  parties  of  the  second  part. 

WteeilhlnternTtlonal  Harvester  Company  (hereinafter  called  the  ‘‘company J 
is  a  corporation  organized  under  the  laws  of  the  State  01  Lew  Jersey  with  a  ca  u  * 
stock  of  $120,000,000,  divided  into  1,200,000  shares,  of  the  par  value  ot  $100  each,  ail 

of  which  stock  has  been  issued  and  is  outstanding;  and  tniBtees 

Whereas  the  party  of  the  first  part  has  caused  to  be  delivered  to  the  voting  Hushes 
ceS“s  for  hilly  paid  shares  Sf  the  capital  stock  of  the  company  to  the  amount  of 
its  entire  capital  stock  (excepting  such  shares  as  are  necessary  to  qualm  cnem  ,j, 
and  said  XS  together  with  such  other  certificates  for  stock  ot  the  company 
as  hereafter  from  time  to  time,  may  be  delivered  hereunder  are  to  be  held  and  d is 
posed  of  by  the  voting  trustees  under  and  pursuant  to  the  terms  and  conditions  heieof , 

^First.^T h^  voting  trustees  agree  with  the  party  of  the  first  part,  and  with  each  and 
everv  holder  of  stock  trust  certificates  issued  as  hereinafter  provided,  that,  from  ti  e 
to  time  upon  request,  they  will  cause  to  be  issued  to  the  party  of  the  first-  part,  or 
upon  his  order,  in  respect  of  said  stock  of  the  company  received  from  him,  certificates 

in  substantially  the  following  form: 


No. 


International  Harvester  Company. 

STOCK  TRUST  CERTIFICATES. 


Shares. 


This  certifies  that,  as  hereinafter  provided, - -  -  -  wl11  be  e?t  l,le?  h 

a  certificate  or  certificates  for - fully  paid  shares  ot  one  hundred  dollais  each 

of  the  capital  stock  of  the  International  Harvester  Company  and  m  the  meantime  o 
receive  mvments  equal  to  the  dividends,  if  any.  collected  by  the  undersigned  voting 
trustees ^upon  a  like  number  of  such  shares  standing  in  them  names,  such  dn  idends, 
received  by  the  voting  trustees  in  stock  of  said  company,  to  be  payable  m  stock  trust 
certificates.  Until  the  actual  delivery  of  such  stock  certificates  the  voting  tiustee 
shall  possess  in  respect  of  any  and  all  of  such  stock,  and  shall  be  entitled,  in  tl  e 
discretion  to  exercise  all  rights  and  powers  of  absolute  owners  ot  said  stock,  including 
the  n-M  to  vote  for  every  purpose  and  to  consent  to  any  corporate  act  of  said  company 
it  being  expressly  stipulated  that  no  voting  right  passes  by  or  under  this  certificate 

^tock  certificates  shall  be  due  and  deliverable  in  exchange  for  stock  trust  certifi¬ 
cates  on  but  not  before  August  1,  1912,  unless  a  majority  of 

as  they  may,  to  terminate  said  agreement  after  August  1,  190/,  upon  not  lere  than 

nlTh2  certificate0  is  transferable  only  on  the  books  of  the  voting  trustees *kythe 
registered  holder  thereof,  either  in  person  or  by  attorney  duly  authorized,  accoid  g 
tommies  established  for  that  purpose  by  the  voting  trustees,  and  on  surrender  1 hereof 
and  until  so  transferred  the  voting  trustees  may  treat,  the  registered  holder  ^.s  orrne 
hereof  for  all  purposes  whatsoever,  except  that  they  shah  not  be  required 

stock  certificates  hereunder  without  surrender  hereof.  n-nrlor-ficmpd  voting 

This  certificate  is  not  valid  unless  duly  signed  on  behalf  of  the  undersigned  a  ot  e 

trustees  bv - their  agents  and  also  registered  by  -  ~  as  legistrai .  _ 

In  witness  whereof  the  undersigned  voting  trustees  have  caused  this icertific  t 

to  be  signed  by  their  duly  authorized  agents  tnib  *•  - 

one  thousand  nine  hundred  and - .  Voting  Trustees, 


Registered  this 


day  of 


19—. 


Bv 

By 

By 


Their  Agents. 


President. 

,  Registrar, 

,  Secretary. 
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Second.  At  any  time  after  August  1,  1907,  if  a  majority  of  the  voting  trustees  so 
decide,  this  agreement  may  be  terminated;  but  at  least  ninety  days’  notice  of  an 
intention  to  terminate  this  agreement  must  be  given  by  the  voting  trustees  according 
to  the  provisions  of  article  tenth  hereof.  This  agreement  shall  in  any  event  terminate 
on  August  1,  1912,  without  notice  by  or  action  of  the  voting  trustees.  On  August  1, 
1912,  or  upon  the  earlier  termination  of  this  agreement,  the  voting  trustees  in  exchange 
for  or  upon  surrender  of  any  stock  trust  certificate  then  outstanding  shall,  in  accord¬ 
ance  with  the  terms  hereof,  deliver  proper  certificates  of  stock  of  the  company  and 
may  require  the  holders  of  stock  trust  certificates  to  exchange  them  for  certificates  of 
capital  stock. 

In  case  on  or  after  the  termination  of  said  agreement  the  voting  trustees  shall  de¬ 
posit  with  an  incorporated  bank  or  trust  company  of  good  standing,  having  an  office 
m  the  city  of  New  York,  stock  certificates  properly  endorsed  for  transfer  in  blank, 
representing  stock  of  the  company  to  a  par  amount  equal  to  the  par  amount  of  the 
stock  trust  certificates  outstanding,  with  authority  in  writing  to  such  bank  or  trust 
company  to  deliver  the  same  in  exchange  for  stock  trust  certificates  when  and  as 
surrendered  for  exchange  as  herein  provided,  then  all  further  liability  of  said  trustees, 
or  any  of  them,  for  the  delivery  of  stock  certificates  in  exchange  for  stock  trust  cer¬ 
tificates  shall  cease  and  determine. 

Third.  The  term  “company,”  for  the  purposes  of  this  agreement  and  for  all  rights 
thereunder,  including  the  issue  and  delivery  of  stock,  shall  be  taken  to  mean  the  said 
corporation  organized  under  the  laws  of  the  State  of  New  Jersey,  or  any  successor 
corporation  or  corporations  into  which  the  same  may  be  consolidated  or  merged. 

Fourth.  From  time  to  time  hereafter  the  voting  trustees  may  receive  any  addi¬ 
tional  fully  paid  shares  of  the  capital  stock  of  the  company,  and  in  respect  of  all  such 
shares  so  received  will  issue  and  deliver  certificates  similar  to  those  above  mentioned, 
entitling  the  holders  to  the  rights  above  specified.  In  case  the  company  shall  here¬ 
after  have  both  common  and  preferred  stock,  the  voting  trustees  may  receive,  subject 
to  the  provisions  hereof,  certificates  representing  fully  paid  stock  of  each  class,  and 
the  stock  trust  certificates  shall  indicate  upon  their  face  whether  they  represent 
common  or  preferred  stock,  and  holders  of  stock  trust  certificates  representing  one 
class  of  stock  shall  have  no  interest  in  or  claim  upon  stock  of  the  other  class.  In 
any  such  event  the  stock  trust  certificates  outstanding  shall  be  surrendered  by  the 
holders  thereof  in  exchange  for  new  certificates  specifying  the  class  of  stock,  whether 
preferred  or  common,  represented  thereby.  In  case  the  voting  trustees  shall  receive 
any  stock  of  the  company  issued  by  way  of  dividend  upon  stock  held  by  them  subject 
to  said  agreement,  they  shall  hold  such  stock  subject  to  the  terms  of  said  agreement 
and  shall  issue  stock  trust  certificates  representing  such  stock  to  the  respective  reg¬ 
istered  holders  of  the  then  outstanding  stock  trust  certificates  entitled  to  such  divi¬ 
dend. 

Fifth.  Any  voting  trustee  may  at  any  time  resign  by  delivering  to  the  other  trus¬ 
tees,  in  writing,  his  resignation,  to  take  effect  ten  days  thereafter.  In  case  of  the 
death  or  the  resignation  or  the  inability  of  any  voting  trustee  to  act,  the  vacancy  so 
occurring  shall  be  filled  by  the  appointment  of  a  successor  or  successors,  to  be  made 
as  follows:  Any  successor  in  the  line  of  succession  to  George  W.  Perkins  shall  be 
appointed  by  J.  P.  Morgan  &  Co.,  as  said  firm  now  is  or  may  hereafter  be  constituted. 
Any  sucessor  in  the  line  of  succession  to  Charles  Peering  shall  be  appointed  by  James 
Peering,  or,  in  case  of  his  failure  to  act,  by  Richard  F.  Howe,  and  in  case  of  the  fail¬ 
ure  of  either  to  act  by  the  other  two  voting  trustees.  Any  successor  in  the  line  of 
succession  to  Cyrus  H.  McCormick  shall  be  appointed  by  Harold  F.  McCormick,  or, 
in  case  of  his  failure  to  act,  by  Stanley  McCormick,  and  in  case  of  the  failure  of  either 
to  act  by  the  other  two  voting  trustees.  The  term  “voting  trustee,”  as  used  herein 
and  in  said  certificate,  shall  apply  to  the  parties  of  the  second  part  and  their  succes¬ 
sors  hereunder. 

Sixth.  The  voting  trustees  may  adopt  their  own  rules  of  procedure.  The  action 
of  a  majority  of  the  voting  trustees  expressed  from  time  to  time  at  a  meeting  or  by 
writing  with  or  without  a  meeting  shall,  except  as  otherwise  herein  stated,  constitute 
the  action  of  the  voting  trustee  and  have  the  same  effect  as  though  assented  to  by  all. 
Any  voting  trustee  may  vote  in  person  or  by  proxy  and  may  act  as  a  director  or  officer 
of  the  company. 

Seventh.  In  voting  the  stock  held  by  them  the  voting  trustee*  will  exercise  their 
best  judgment  from  time  to  time  to  secure  suitable  directors,  to  the  end  that  the 
affairs  of  the  company  shall  be  properly  managed,  and  in  voting  and  in  acting  on 
other  matters  which  shall  come  before  them  as  stockholders  or  at  stockholders’  meet¬ 
ings  will  likewise  exercise  their  best  judgment;  but  they  assume  no  responsibility 
in  respect  of  such  management  or  in  respect  of  any  action  taken  by  them  or  taken  in 
pursuance  of  their  consent  thereto  as  such  stockholders,  or  in  pursuance  of  their 
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vote  so  cast  and  no  voting  trustee  shall  incur  any  responsibility  by  reason  of  any 
error  of  law  or  of  any  matter  or  thing  done  or  suffered  or  omitted  to  be  done  under 
this  agreement >  except  for  his  own  individual  wilful  malfeasance.  .  . 

Eiqhth  The  voting  trustees  possess  and  shall  be  entitled  m  their  discretion  to 
exercise  until  the  actual  delivery  of  stock  certificates  in  exchange  for  stock  trust 
certificates,  all  rights  and  powers  of  absolute  owners  ol  said  stock,  including  the  right 
to  vote  for  every  purpose  and  to  consent  to  any  corporate  act  of  said  company,  it  being 
expressly  stipulated  that  no  voting  right  passes  to  others  by  or  under  said  stock  trust 
certificates  or  by  or  under  this  agreement  or  by  or  under  any  agreement  expressed 
or  implied;  the  voting  trustee  shall  not,  however,  during  the  pendency  of  this  agree¬ 
ment  vote  in  respect  of  the  shares  of  the  capital  stock  of  the  company  held  by  them  to 
authorize  or  consent  to  any  mortgage  or  other  lien  upon  the  property  of  the  company, 
or  (except  as  herein  otherwise  specifically  provided)  to  authorize  any  increase  or 
diminution  in  the  amount  of  the  authorized  capital  stock  of  said  company,  except 
with  the  consent  in  each  instance  of  the  holders  of  stock  trust  certificates  representing 
two-thirds  in  amount  of  each  class  of  stock  at  the  time  deposited  hereunder,  given 
in  writing  or  by  vote  at  a  meeting  called  for  that  purpose,  provided, _  however,  ttiat 
the  voting  trustees  mav,  in  their  discretion,  prior  to  July  1,  1903,  without  the  con¬ 
sent  of  holders  of  anv  stock  trust  certificates,  consent  to  and  authorize  the  increase 
of  the  company’s  capital  stock  to  an  amount  not  exceeding  one  hundred  and  eighty 

million  dollars  ($180,000,000).  ,  , , 

Ninth.  For  the  purpose  of  this  agreement  any  consent  in  writing  by  the  holders 

of  stock  trust  certificates  may  be  in  any  number  of  concurrent  instruments  of  similar 
tenor,  and  may  be  executed  by  the  certificate  holders  in  person,  or  by  agent  or  attor¬ 
ney  appointed  bv  an  instrument  in  writing.  Proof  of  the  execution  of  any  such 
consent  or  of  a  writing  appointing  any  such  agent  or  attorney,  or  ot  the  holding  by 
anv  person  of  stock  trust  certificates  issued  hereunder,  shall  be  sufficient  for  any 
purpose  of  this  indenture,  and  shall  be  conclusive  in  favor  of  the  voting  trustees  with 
r°°ard  to  anv  action  taken  by  them  under  such  consent,  if  made  in  the  following 
manner  viz:  (a)  The  fact  and  date  of  the  execution  by  any  person  of  any  such  con¬ 
sent  mav  be  proved  by  the  certificate  of  any  notary  public  or  other  officei  authorized 
to  tak^  either  within  or  without  the  State  of  New  York,  acknowledgment  of  deeds 
to  be  recorded  in  any  State,  certifying  that  the  person  signing  such  consent  acknowl¬ 
edged  to  him  the  execution  thereof;  or  by  the  affidavit  of  a  witness  to  such  execution, 
(b?  The  amount  of  stock  trust  certificates  held  by  any  person  executing  any  such  con¬ 
sent  and  the  issue  of  the  same  may  be  proved  by  a  certificate  executed  by  any  trust 
company,  bank,  or  other  depositary  (wheresoever  situated)  whose  certificate  shall 
be  deemed  bv  the  voting  trustees  to  be  satisfactory,  showing  that  at  the  date  therein 
mentioned  such  person  had  on  deposit  with  such  depositary,  or  exhibited  to  it,  the 
stock  trust  certificates  numbered  and  described  in  such  depositary  s  certificate. 

Tenth.  All  notices  to  be  given  to  the  holders  of  stock  trust  certificates  hereunder 
shall  be  mven  either  by  mail  to  the  registered  holders  of  stock  trust  certificates  at 
the  addresses  furnished  bv  such  holders  to  the  voting  trustees  or  to  the  agents,  of  the 
voting  trustees,  qr  bv  publication  in  two  daily  papers  of  general  circulation  m  the 
citv  of  New  York,  and  in  two  daily  papers  of  general  circulation  in  the  city  of  Chicago, 
twice  in  each  week  for  two  successive  weeks;  and  any  call  or  notice  whatsoever, 
when  either  mailed  or  published  by  the  voting  trustees  as  herein  provided,  shall 
be  taken  and  considered  as  though  personally  served  on  all  parties  hereto,  including 
the  holders  of  said  stock  trust  certificates,  and  such  mailing  or  publication  shad  be 
the  only  notice  reauired  to  be  given  under  any  provision  of  this  agreement. 

Eleventh.  This  agreement  may  be  simultaneously  executed  in  several  counterparts, 
each  of  which  so  executed  shall  be  deemed  to  be  an  original,  anct  such  counterparts 
shall  together  constitute  but  one  and  the  same  instrument. 

Ix  witness  whereof  the  several  parties  have  hereunto  set  their  hands  and  seal&, 
in  the  citv  of  New  Aork,  the  day  and  year  first  abo'\  e  mentioned. 

Thereupon  a  board  of  directors  was  selected  by  said  trustees  as  follows. 

Cyrus  H.  McCormick,  former  president  and  director  of  the  McCormick  Harvester 

C°Haroki  F.  McCormick,  former  vice  president  of  the  McCormick  Harvester  Company. 

Stanley  F.  McCormick,  formerly  of  the  McCormick  Harvester  Company. 

Cyrus  Bentley,  former  attorney  for  the  McCormick  Har\  ester  Company,  and  first 
general  counsel  for  the  International  Harvester  Company. 

Charles  Deering,  former  member  of  the  Deering  Company . 

James  Deering,  former  member  of  the  Deering  Company.  . 

Richard  F.  Howe,  former  member  of  the  Deering  Company,  and  brother-in-law  ot 

Deering  Brothers. 
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William  Deering,  member  of  the  Deering  firm. 

Wm.  H.  Jones,  former  vice  president  of  the  Plano  Company. 

John  J.  Glessner,  former  vice  president  of  the  Warder-Bushnell  and  Glessner  Com¬ 
pany. 

P.  D.  Cravath,  attorney  for  J.  P.  Morgan  &  Company,  and  in  whose  office  the  transfer 
contracts  were  signed. 

George  W.  Perkins,  junior  member  of  J.  P.  Morgan  &  Co.  who,  at  the  time  of  the 
combination,  represented  and  controlled  respondent  company. 

Charles  Steele,  member  of  the  firm  of  J.  P.  Morgan  &  Company. 

E.  H.  Gary  of  the  Steel  Trust. 

George  F.  Baker,  president  of  the  First  National  Bank  of  New  York,  proposed  as 
director  by  George  W.  Perkins. 

W.  J.  Calhoun. 

Norman  B.  Ream,  New  York  capitalist. 

Leslie  D.  Ward,  resident  director  in  State  of  New  Jersey  for  jurisdiction  purposes. 

And  officers  as  follows: 

Charles  Deering,  chairman  of  board  of  directors. 

Cyrus  H.  McCormick,  president. 

James  Deering,  vice  president. 

Harold  McCormick,  vice  president. 

J.  J.  Glessner,  vice  president. 

W.  IP.  Jones,  vice  president. 

Richard  F.  Plowe,  secretary. 

Harold  F.  McCormick,  treasurer. 

And  the  International  Harvester  Company  became  fully  organized,  and  thereafter 
all  the  properties  of  the  McCormick  Company,  the  Deering  Company,  the  Warder- 
Bushnell  &  Glessner  Company,  the  Plano  Company,  and  the  Milwaukee  Company 
were  transferred  and  conveyed  to  the  International  Harvester  Company  as  provided 
for  in  the  contracts  aforesaid. 

On  the  2nd  of  September,  1902,  a  memorandum  of  agreement  between  the  Inter¬ 
national  Harvester  Company  and  the  Milwaukee  Company  was  executed  as  follows: 

AGREEMENT  OF  2ND  SEPTEMBER,  1902. 

Memorandum  of  agreement  made  this  2nd  day  of  September,  1902,  between  the 
International  Harvester  Company,  a  corporation  of  the  State  of  New  Jersey  (here¬ 
inafter  referred  to  as  the  manufacturing  company),  party  of  the  first  part,  and  the 
Milwaukee  Harvester  Company,  a  corporation  of  the  State  of  Wisconsin  (hereinafter 
referred  to  as  the  selling  company),  party  of  the  second  part: 

The  manufacturing  company  is  engaged  in  the  business  of  manufacturing  har¬ 
vesting  and  agricultural  machinery,  tools  and  implements  and  twine  and  in  selling 
its  products  in  the  United  States  of  America  and  other  countries. 

The  selling  company  is  duly  authorized  by  law  to  engage  in  the  business  of  selling 
harvesting  and  agricultural  machinery,  tools  and  implements  and  twine.  The  sell¬ 
ing  company  desires  to  enter  into  a  contract  with  the  manufacturing  company  for 
the  purchase  and  sale  of  the  former’s  products  in  the  United  States  of  America  and 
elsewhere. 

In  consideration  of  the  premises  and  agreements  herein  contained  and  other  val¬ 
uable  considerations,  the  receipt  whereof  from  each  party  is  hereby  acknowledged, 
the  pirties  hereto  covenant  and  agree  as  follows: 

1.  The  selling  company  shall  undertake  the  sale  of  the  manufacturing  company’s 
products  in  the  territory  aforesaid,  and  shall  maintain  such  branch  houses,  ware¬ 
houses  an  1  agencies  and  employees  as  shall  be  necessary  to  that  end.  The  selling 
company  shall  do  such  advertising  and  take  such  measures  as  shall  be  necessary  to 
exploit  the  sale  of  the  manufacturing  company’s  products. 

'The  s -filing  company  shall  purchase  from  the  manufacturing  company  from  time 
to  time  such  of  the  manufacturing  company’s  products  as  it  requires  to  fill  its  orders 
and  carry  a  sufficient  stock  at  its  various  warehouses  and  branch  houses. 

All  of  the  manufacturing  company’s  products  purchased  by  the  selling  company 
shall  be  purchased  free  on  board  the  cars  at  the  city  in  which  is  located  the  particular 
plant  at  which  the  products  purchased  were  manufactured,  and  all  products  so  pur¬ 
chased  and  delivered  shall  be  the  property  of  the  Selling  Company. 

The  manufacturing  company  shall  manufacture  such  harvesting  and  agricultural 
machinery,  tools  and  implements,  and  twine  of  the  kinds  heretofore  manufactured 
by  the  plants  of  the  manufacturing  company,  as  well  of  such  other  kinds  as  the  parties 
hereto  may  agree  upon  as  the  selling  company  shall  require  for  its  business,  and 


NOMINATION  OF  THOMAS  D.  JONES. 


101 


shall  carry  such  a  stock  of  the  various  kinds  of  machinery,  tools  and  implements,  and 
twine  as  shall  be  necessary  to  meet  the  requirements  of  the  selling  company  s  business. 

2.  The  prices  to  be  paid  by  the  selling  company  tor  the  product  ot  the  manufac¬ 
turing  company  purchased  under  the  provisions  of  this  contract  shall  be  ihe  following. 

SCHEDULE. 

The  prices  of  any  articles  not  expressly  mentioned  in  this  schedule  shall  be  such 
as  mav  be  agreed  upon  by  the  general  manager  of  manulacturing  tor  tne  time  being 
of  the*  manufacturing  company  and  the  general  manager  of  sales  tor  the  time  being 
of  the  selling  company,  or  as  may  be  otherwise  fixed  m  any  legal  way  .  ^ettieme 
between  "the  two  companies  shall  be  made  not  later  than  the  first  da\  ot  Febiuaiy 
in  each  year  for  the  business  of  the  preceding  year.  The  selling  company  may 
make  payments  either  in  cash  or  in  accounts  and  bills  receivable  by  it  nom  its  age 
and  customers,  or  partly  in  cash  and  partly  m  such  accounts  and  bins  receivable 
The  selling  company  hereby  guarantees  the  payment  at  maturity  oi  tne  pnncipa 
of  and  interest  upon  all  accounts  and  bills  receivable  so  used  in  payment.  In  case 
any  of  such  accounts  and  bills  receivable  are  not  paid  at  maturity,  the  same  may, 
a?  the  option  of  the  manufacturing  company,  be  reassigned  to  the  selling  company 
and  in  such  case  the  selling  company  shall  pay  the  manulacturing  company  m  msh 
the  amount  oi  principal  of  and  interest  accrued  up  to  the  time  ot  such  reassignment 

unon  the  accounts  and  bills  receivable  so  reassigned.  . 

PThe  selling  company  further  agrees  that  it  will,  witnout  delay,  take  such  actio,  s 
shall  be  necessary  in 'law  for  the  changing  of  its  corporate  name  from  n  Milwaukee 
Har  ester  Company”  to  “International  Harr  ester  Company  ot  Amenea. 

Thk  contract  shall  continue  in  force  until  October  1.  1903.  and  thereafter  from  year 
to  ye£  unle^  terminated  by  either  party  on  any  first  day  oi  October  on  at  least  thirty 

(TtCh  da  vs’  previous  notice  in  writing  to  the  other.  -  .  . 

In  witness  whereof  the  parties  to  this  contract  have  caused  their  respectm  e 
corporate  names  to  be  hereunto  subscribed  by  their  respective  presidents  and  Weir 
respective  corporate  seals  to  be  hereunto  affixed,  duly  attested  by  them  respective 
secretaries,  all  as  of  the  day  and  year  first  aboo  e  y  iitten. 

International  Harvester  Company, 
Bv  Cyrl~ s  H.  McCormick.  Its  President . 


Attest: 

[seal.] 

Attest: 

[seal.] 


(Signed) 

(Signed) 

(Signed) 

(Signed) 


Richard  F.  Howe.  Secretary. 
Milwaukee  Harvester  Company, 
By  Geo.  P.  Miller,  Its  President. 

Arthur  W.  Fairchild,  Secretary. 


In  pursuance  of  this  agreement  bv  an  amendment  of  its  articles  of  association 
adopted  on  the  5th  of  September,  1902,  the  name  of  the  Milwaukee  Harvester  Com¬ 
pany  was  changed  to  The  International  Harvester  Company. of.A“^^ha® 
stated  and  these  articles  were  further  amended  on  the  18th  Ox  Septembe  ,  190- ,  oy 

striking  out  all  the  provisions  of  said  artic If  s  of  association  ften  in  force  and  su^titut^ 
ing  new  ones  in  harmony  with  the  new  purpose  and  name  by  which  it  nas  become  the 
respondent  in  this  case.'  In  the  meantime  the  capital  stock  of  that  company  nar  ia, 
bemi  transferred  to  the  said  George  W.  Perkins,  Charles  Heermg  and  C>tus  H 
McCormick  in  trust  solely  for  the  benefit  of  the  stockholders  ot  the  International 
Harvester  Company  a  board  of  directors  and  officers  for  that  company  were  selected 

as  follows: 

directors. 

Charles  Deering,  of  the  Deer  ing  Company. 

James  Deering,  of  the  Deering  Company. 

Richard  F.  Howe,  of  the  Deering  Company. 

Cvtus  H.  McCormick,  of  the  McCormick  Company. 

Harold  F.  McCormick,  of  the  McCormick  Company. 

Stanley  F.  McCormick,  of  the  McCormick  Company. 

J.  J.  Glessner,  of  the  Warder,  Bushnell  &  Glessner  Company. 

W.  H.  Jones,  of  the  Plano  Company. 

The  new' officers  of  the  respondent  company  were  made  up  exclusively  of  the  then 
and  former  officers  of  the  other  four  companies,  they  being  also,  at  that  time,  officeis 
of  the  International  Harvester  Company. 
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OFFICERS. 

Charles  Deering,  chairman  of  board  of  directors 
Cyrus  H.  McCormick,  president. 

J ames  Deering,  vice  president. 

Harold  F.  McCormick,  vice  president. 

J.  J.  Glessner,  vice  president. 

W.  H.  Jones,  vice  president. 

Richard  F.  Howe,  secretary. 

Harold  F.  McCormick,  treasurer. 

For  the  property  and  capital  stock  of  this  company,  J.  P.  Morgan  &  Co.  who  repre¬ 
sented  it  m  the  deal,  had  paid  in  cash  the  sum  of  $3,148,196.66.  For  their  services  and 
cash  paid  for  attorney  fees  and  all  other  expenses  of  the  organization  of  the  International 
Harvester  Company,  they  charged  the  sum  of  $3,451,803.34,  making  $6,600  000  which 

tTeV ^ereentRldT  Capital  St°Ck  °f  the  International  Harvester  Company 

.  T^e  appraisement  of  the  tangible  properties  of  the  McCormick  Company  the  Deer¬ 
ing  Company,  the  Warder,  Bushnell  &  Glessner  Company,  and  the  Plano’  Companv 
was  not  concluded  until  some  time  in  the  year  1903,  when  the  amount  of  the  capital 
stock  of  the  International  Harvester  Company,  to  which  they  were  entitled  therefor 
was  fixed  at  the  sum  of  $53,400,000,  although  the  appraisement  was  largely  in  excess  of 

“  JopV  oUFPtin  w  tnl-' t  CGrtdicates  for  $120,000,000,  the  whole  amount 
t  p  m!P  f  °^k  f  tke  lnterpationa]  Harvester  Company,  were  issued,  of  which 
mV  P\Fp  gan-  ^  C°  received  certificates  for  shares  of  stock  amounting  to  $6  600  000 
The  McCormick  Company,  the  Deering  Company,  the  Warder,  Bushnell  &  Glessner 

m  SSToo’  oannd  w  P1S?o°  pomPany  rece!ved  certificates  for  shares  of  stock  amounting 
to  $93,400  000  being  $53,400,000  for  their  tangible  property,  and  $40,000,000  for  their 
piaranteed  bills  and  accounts  receivable  or  cash  substituted  therefor;  and  certificates 
for  shares  of  stock  to  the  amount  of  $20,000,000  were  received  by  other  parties  who  had 
subscribed  therefor  through  J.  P.  Morgan  &  Company;  who  these  subscribers  were  does 
not  appear  but  it  seems  tnat  some  of  them  were  individual  stockholders  of  these  com¬ 
panies,  for  Mr.  McCormick  states  in  his  evidence  that  it  was  “a  matter  of  five  or  sTx 
minions  or  more  that  was  subscribed  for  by  the  McCormick  interests,  aside  from  all 
we  bot  from  properties  and  stocks  and  from  the  receivables.  We  subscribed  for  addi¬ 
tional  stock  voluntarily  as  a  business  investment,  it  was  not  a  matter  of  contract  or 

for  t ?n?  Pelieved  tllat. the  members  of  the  other  companies  subscribed 

for  uddiDonEtl  stock,  but  not  as  much.”  The  distribution  of  the  stock  trust  certifi¬ 
cates  between  the  companies  does  not  appear,  but  by  some  arrangement,  the  Warder 
Bushnell  &  Glessner  Company,  instead  of  receiving  all  stock  certificates  for  their  prop- 

“rfLai5  the  °'irer  C°mi)ani!e?/-ld’  received>  according  to  the  evidence  of  Mr.  Glessner 
irearly  a  million  and  a  half  m  money  and  about  two  millions  in  stock.”  * 

inf  m  *nteWatl°nal  Harvester  Company,  having  thus  acquired  all  the  property  of 
the  McCormick  Company,  the  Deering  Company,  the  Warder,  Bushnell  &  Glessner 

withes' oaStflFSnpVCODnPaf &  and  °f  the  respondent  comPany,  and  paid  for  the  same 
capital  stock ,  all  of  those  companies  ceased  to  do  business  as  manufacturers 

a  c.  a  endors  of  harvesting  machines  and  other  agricultural  implements  and  that  busi- 

HprpTfJpr11  t  ley  }lad  lle1re1tofPre  been  engaged  in,  in  competition  with  each  other,  was 
thereafter  carried  on  solely  by  the  International  Harvester  Company,  except  that  the 
respondent  company,  whose  capital  stock  the  International  Harvester  Company  had 
so  acquired  and  for  which  directors  and  officers  had  been  selected  by  the  trustees 
“°Se  °f  t  lG  Hternational  Harvester  Company,  was  thereafter  maintained  by 

tn  i i  wTif11/  aS  a  separatf,  corporate  entity  without  capital  except  such  as  was  vested 
m  it  for  that  purpose  by  the  International  Harvester  Company,  for  the  sole  purpose 

TpfprndfPg  lps  products.  The  exact  date  when  these  five  companies  ceased,  and  the 
Interimtionul  Harvester  Company  entered  upon  the  actual  control  of  the  business 

or  Tanuarv^qriq  apPea^  from  th,®  evidence,  but  it  was  sometime  in  December,  1902,’ 
19°i>‘  +  ^he  meantime,  negotiations  had  been  entered  into  between  cer- 
thp  ^erSoanKd  c kh o  1  cl e r s  of  that  company  and  the  owners  of  the  capital  stock  of 

0sb°r]le  Company ,  which  m  January,  1903,  resulted  in  the  purchase  by 
those  officers  and  stockholders  of  the  capital  stock  of  that  company  in  the  interest 

tlLthnmnprHatlf°th1fHarVe8ter  Company  and  with  its  money  and  credit,  to  which  all 
the  property  of  that  company  was  thereafter  transferred  and  conveyed;  the  deeds 

therefor  bearing  date  September  15th,  1905.  During  the  seasons  of  1903  and  1904  this 
comply  was  managed  and  operated  by  its  former  officers,  agents,  and  employees  and 

ComMnvS,kCrii'lhC  ftf  a4  *ndePendent  company  in  the  interest  of  the  International 
,f,H?V  y  a'iTt  t!le  fiTrst  of  Jal?uary.  1905,  when  its  control  and  management  was 
publicly  assumed  by  the  International  Harvester  Company.  With  the  property  of 


NOMINATION  OF  THOMAS  D.  JONES. 


103 


this  company  the  International  Harvester  Company  acquired  that  of  the  Columbia 
Cordage  Company,  as  in  the  beginning  it  had  acquired  that  of  the  Mexican  Sisal  Com¬ 
pany  and  of  the  Illinois  Northern  Railway  Company  from  the  McCormick  Company. 
The  property  of  the  former  being  a  vast  arid  tract  of  land  in  New  Mexico,  and  of  the 

latter  a  railroad  2%  miles  long  in  Illinois.  .  ,  ,  ,  . 

Some  time  in  1903  the  International  Harvester  Company  acquired  control  ot  the 
Aultman  Miller  (“Buckeye”)  Company,  “The  Minnie  Company,”  and  The  Key¬ 
stone  Company”  manufacturers  of  harvesting  machines  by  those  names  anclui  I9UD 
the  properties  of  these  companies  were  transferred  and  conveyed  to  tne  International 
Harvestor  Company.  In  the  meantime  they  were  operated  and  tiieir  business  con¬ 
ducted  for  two  seasons  in  the  interest  of  the  International  Company  as  independent 
companies.  In  1904  the  International  Harvester  Company  acquired  control  ot  the 
“Weber  Wagon  Company”  and  in  1905  the  property  of  that  company  was  transferred 
and  conveyed  to  the  International  Harvester  Company  about  which  time  the  Inter¬ 
national  also  acquired  the  patents  of  the  “Bettendorf  Axle  Company  and  m  190 
the  property  of  the  “  Kemp  Company,”  a  manufacturer  of  manure  spreaders.  Besides 
all  the  foregoing  properties  the  International  Harvester  Company  acquired  and  is  the 
owner  of  the  capital  stock  of  “The  Wisconsin  Steel  Company,”  and  ‘  The  Wisconsin 
Lumber  Company,”  a  plant  in  Canada,  and  one  in  Sweden,  the  value  of  all  its  assets 
December  31st,  1907,  according  to  its  report  of  that  date  being  $156,282,454.16. 

In  addition  to  its  foreign  trade  its  gross  sales  in  the  United  States  m  the  year  1903 
to  1907*  inclusive,  approximated  the  sum  of  $191,600,000,  and  in  the  State  of  Missouri 
to  probably  more  than  $8,000,000.  Its  net  profit  for  those  years  was  $34,706,307.48. 

On  the  8th  of  January,  1908,  the  capital  stock  of  the  company  by  amendment  ot  its 
charter,  was  changed  making  one-half  common,  and  one-half  seven  per  cent  cumulative 
: T3i*0f erred  stock 

Among  the  valuable  assets  acquired  by  the  company  were  the  trade  names  of  the 
several  harvesting  machines.  The  manufacture  of  these  machines  was  continued  as 
before  at  the  same  plants  with  the  same  names,  except  that  the  manufacture  ot  tne 
“Buck  Eye  ”  “The  Keystone,”  and  “The  Minnie  ”  was  discontinued.  The  rlano 
was  thereafter  manufactured  at  tlie  Deering  and  “The  Milwaukee  at  the  McCormick 
Works  and  the  plants  of  these  machines  devoted  to  the  manufacture  of  other  agri¬ 
cultural  implements.  The  machines  continued  to  be  marked,  catalogued,  and  sold 
respectively  as  “The  McCormick,”  “The  Deering,”  “The  Champion,”  “The  Plano, 
“The  Osborne,”  and  “The  Milwaukee,”  and  these  together  with  all  the  other  manu¬ 
factured  products  of  the  International  Harvester  Company  have  since  been  sold  ex¬ 
clusively  by,  through,  and  in  the  name  of  the  respondent  company  reorganized  tor 
that  purpose  as  aforesaid  and  all  the  net  profits  of  the  business  have  gone  into  the 

treasury  of  the  International  Harvester  Company. 

In  the  beginning  the  principal  line  of  the  business  of  the  International  Harvester 
Companv  was  the  manufacture  of  harvesters  or  binders  and  mowers,  of  different  sizes, 
and  rakes  and  twine,  as  it  had  been  of  its  predecessors,  but  from  year  to  year  otner 
agricultural  implements,  machines,  and  tools  were  added  until  its  manufactures 
included  a  large  number  and  a  great  variety  of  them,  bringing  it  into  competition 
with  a  great  number  of  manufacturers  of  such  other  implements,  machines,  and  tools. 
Its  sales  in  Missouri  during  the  vears  1903-1903,  found  at  page  318  of  the  printed  record, 
discloses  that  in  1903  the  company,  exclusive  of  what  it  manufactured  and  sold,  through 
D.  M.  Osborne  &  Companv,  manufactured  and  sold  only  the  following  machines  and 
implements,  and  in  the  following  numbers  in  Missouri :  Grain  binders,  5,184 ;  mowers, 
10,203;  rakes,  6,073;  headers  and  push  harvesters,  66;  corn  harvesters  and  binders, 
126;  corn  huskers  and  shredders,  31;  corn  shockers,  18;  reapers,  56;  and  knife  grind¬ 
ers.  1,146,  its  principal  line  being  grain  binders,  mowers,  and  rakes. 

In  1904  they  added  tedders,  of  which  they  sold  19;  hay  balers,  of  which  they  sold 
1,  and  gasoline  engines,  of  which  they  sold  5.  . 

In  1905  they  added  manure  spreaders,  of  which  they  sold  59;  disc  harrows,  selling 
414-  spring-tooth  harrows,  selling  114;  cultivators,  selling  80;  and  wagons,  selling  865. 

In  1906  they  added  to  their  list  hay  loaders,  selling  50;  side  delivery  rakes,  selling  8  ; 
cream  separators,  selling  10;  corn  shellers,  selling  195;  horse  powers,  selling  4,  and 

feed  grinders,  selling  15.  .  1  , 

In  1907  they  added  corn  pickers,  of  which  they  sold  8,  and  threshers,  selnng  4,  and 

in  1908  they  added  farmers’  automobiles,  of  which  they  sold  45.  _  . 

During  succeeding  years  their  sales  in  many  of  these  side  lines  increased.,  while  in 
some  they  decreased,  but  throughout  their  operations  grain  binders,  mowers,  and 
rakes  have  continued  to  be  the  principal  business,  others  being  ancillary. 

It  is  claimed  in  the  answer  that  respondent  has  not  at  any  time  controlled  and 
does  not  now  control  more  than  thirty  per  cent  of  the  business  of  selling  agricultural 
implements,  tools,  and  machinery  in  the  State  of  Missouri.  This  is  probably  true,  and 
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while  it  is  impossible  from  the  evidence  to  determine  satisfactorily  what  proportion 
of  the  whole  business  is  done  by  the  respondent,  I  find  that  in  harvesting  machines 
proper,  that  is  to  say  harvesters  or  binders,  about  90  per  cent,  and  in  mowers  about 

/5  per  cent  is  done  by  the  respondent,  and  that  it  is  a  strong  competitor  in  most  of  the 
other  lines  m  which  it  deals.  r 

None  of  the  sales  of  the  products  of  the  International  Harvester  Company  are  made 
by  the  respondent  directly  to  the  farmer,  but  through  carefullv  selected  retail  dealers 
m  each  locality,  under  written  contracts  and  schedules  called  commission  agencv 
contracts.  _  These  contracts  are  entered  into  on  behalf  of  the  respondent  by  general 
agen  s  avmg  control  of  a  large  territory  with  the  local  dealers,  and  in  the  contracts 
the  territory  of  the  dealer  is  specified  m  general  terms,  as  for  instance,  “Jefferson  Citv 

and  trade  tributary  or  vicinity.”  These  contracts  for  the  years  1903,  1904  and  1905 
were  m  the  following  form:  ’ 


COMMISSION  AGENCY  CONTRACT. 


International  Harvester  Company  of  America,  a  corporation  having  offices  in 
Chicago,  Hlinois,  hereinafter  designated  “company,”  and  -  of _ in  the 


county  of 
tract  this 


and  State  of 
day  of 


hereinafter  designated  “agent”  agree  and 


„  7  A.  D.  19 — ,  as  follows: 

Said  company  hereby  appoints  said - its  sales  agent  under  the  limitations  and 

restrictions  herein  specified  for  the  sale  of  its - line  of  grain,  corn,  and  grass 

Se8S  machinery  more  particularly  enumerated  in  schedule  referred  to  in  article 
10th  of  this  contract,  together  with  repairs  for  same,  in  the  following  described  terri¬ 
tory,  to  wit: 

"Q  -7  7  7  ,and  no  other  during  the  season  ending  December  31st,  1905 

Said  agent  accepts  such  agency  and  m  consideration  thereof,  and  for  the  commission 

herein  agreed  to  be  piaid,  expressly  agrees  as  follows: 

(  receive  ali  >poods  shipped  under  this  agreement,  to  pay  freight  on  the  same 

rom  Chicago,  keep  the  same  well  housed  and  in  good  condition,  and  to  make  good 
anv  damage  resulting  from  the  improper  handling  or  storage  of  same  until  sold  or 

^ ’  n°fkeep  f^.e  same  free  from  all  charge  and  expense  to  said  company, 
including  all  taxes  which  may  be  assessed  on  such  goods  carried  over  in  said  agent’s 
possession  from  the  preceding. year.  To  collect  from  the  purchaser  the  freight  Sn  all 
goods  sold  or  assume  the  loss  of  same,  and  in  no  case  to  charge  said  companv°with  any 
sum  or  sums  for  freight  handling,  storage,  or  other  expenses,  except  provided  that  in 
case  said  company  shah  remove  or  transfer  any  goods  received  under  this  contract, 
said  agent  shall  be  entitled  to  the  actual  freight  paid  when  the  goods  were  received’ 
said  agent  shall  send  promptly  at  the  time  of  shipment  to  International  Harvester 
Company  of  America,  at  — - a  duplicate  shipping  receipt  for  each  shipment  made. 

2nd.  io  diligently  and  thoroughly  canvass  said  territory  and  in  all  reasonable  and 
proper  ways  promote  the  trade  and  interests  of  said  company,  and  do  all  business 
pertaining  to  the  sale  of  said  machines,  attachments,  and  repairs;  and  to  be  governed 

ofyt&ditil?h"nS  °n  “  baCk  °f  C0UtraCt  Which  are  hereb>r  made  a  Part 

3rd.  To  deliver,  set  up  and  fairly  start  every  machine  sold,  and  to  instruct  the  pur¬ 
chaser  how  to  adjust  it  to  work  m  different  kinds  and  conditions  of  crops  To  pav  all 

livery  expenses  that  may  be  incurred  by  experts  or  canvassers  furnished  by  said  com¬ 
pany  while  assisting  said  agent.  y 

sAAAC®11  7  g°t°T  ?nd  rf.sP°I!sibIe  parties  only,  and  to  draw  all  notes,  taken  on 
sales  to  the  order  of  International  Harvester  Company  of  America,  upon  blanks  fur- 

nished  by  said  company  for  that  purpose;  said  notes  to  bear  interest  at  the  rate  pre¬ 
scribed  m  said  schedule  of  prices  and  terms.  Notes  taken  by  said  agent  on  any  other 
terms  than  those  prescribed  by  said  company  shall  at  the  company’s  option  be 
applied  m  payment  of  said  agent’s  commission. 

5th.  To  sell  all  machines  or  property  received  under  this  contract  at  such  prices 
and  on  such  terms  as  may  be  fixed  m  writing  by  said  company  or  its  general  agent  in 
the  territory  herein  mentioned.  ’ 

6th.  To  settle  with  the  purchaser  for  each  machine  or  other  article  sold  hereunder 
eit  er  by  cash  or  note,  at  the  time  of  delivery,  and  in  case  said  agent  shall  deliver  any 
machine  or  other  property  mentioned  herein  for  use  in  the  field,  or  permit  the  use  of 
^hereof  before  it  is  fully  settled  for  by  cash  or  good  and  collectible  note,  said  agent 
shall  account  for  and  pay  to  said  company  on  demand  the  full  price  of  the  same, 
together  vith  interest  thereon  from  October  1st,  1905,  and  also  all  costs  and  expenses 
mcurrevl  on  account  of  same,  and  without  any  claim  for  commissions  from  or  under 
any  warranty  by  said  company. 
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7th  To  take  a  signed  order  from  each  purchaser,  on  blanks  furnished  by  said  com- 

»r  its  said 

’e?nth]  a|aid  company  agrees  to  pay  said  agent  as  commission  on  machines  and  attach- 

leparate  schSful^of  net  prices  and  terms,  issued  or  to  be  issued  by  sard  company  tor  the 
!en°th0: said  company  receives  all  cash  on  or  before  the 

*S.  Noac™sSonsewill  be  paid  on  attachments  sold  or  furnished  gratis  with 
“^^Commissions  shall  only  be  paid  on  machines  sold  and  Settled 

||j»Sis”5SH=ia£ 

hv  said  a  cent  upon  demand,  with  cash  or  other  notes  acceptable  to  said  company. 

'  1  sth 1  Said  company  reserves  the  right  to  hold  as  collateral  security  tor  the  pay  me  *_ 
of  said  agent’s  indebtedness  to  said  company  any  purchasers’  notes  received  by  said 
agent^on^account  of  sales  of  said  compands  property,  offered  by  sard  agent  rn  settle- 

ment  but  not  finally  accepted  by  said  company  •  twentv-five  per 

lfi+h  SaiH  a  cp  nt  shall  receive  as  commission  on  sales  ot  repaiis  twenty  nvepei 
ppm  of  ihe  list  mice  thereof  as  fixed  by  said  company’s  price  list  of  repairs  lor  these 
machines  for  the  current  year,  and  said  agent  agrees  to  pay  height  or  express  on  same 

that  said  agent  is  to  receive,  in  the  capacity  of 
*£? of  said  company  and  not  otherwise,  all  goods,  shipped  under  this  contract, and 
all  moneys,  property.' or  other  securities  taken  m  payment  tor  machines,  artacnments, 
and  repairs  or  other  property  sold  by  said  agent  lor  said  company  .  , 

18th‘  Said  aoent  further  agrees  under  this  contract  not  to  retain,  on  account  of  corn- 
nils  on  or  any  other  claim  against  said  company,  any  moneys,  notes,  or  other  property 
Stott  Of  any  articles  hereunder  or  from  collection  ^o^ccoun^ 
hilt  to  nromutlv  remit  all  moneys,  notes,  or  other  property  to  said  company  oi  iis 
said  general  agent,  leaving  commissions  and  all  other  claims  to  be  adjus  e  a  s„ 

“mil  Said  agent  is  strictly  forbidden  to  take  any  part  from  any  machine  for  the 

PU$r  ft  ifimituafivam^’edthrt^sai'd  company  shall  at  all  times  have  exclusive  and 
entire  control  over  all  machines  and  attachments  and  all  orders, 

notes,  moneys,  or  other  property  accruing  and  growmg  out  of  the  sale  of^id  frachines, 
attachments,  stackers,  sweep  rakes,  hay  rakes,  hav  tcddeis,  twine  p  ,’d 
proper  tv  whether  for  this  or  previous  years,  and  may  at  any  time  wnen  it  com 
its  interests  are  neglected  or  jeopardized,  without  notice  annul  and  termuia  ^e  is 
all  prior  contracts,  and  take  possession  of  all  orders,  notes  accounts  mo  y  , 
chines,  attachments,  stackers,  sweep  rakes,  hay  rakes,  hay  tedders,  twine,  a  y 
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other  property  in  the  possession  cr  under  the  control  of  said  agent  by  virtue  thereof- 
and  said  agent  hereby  waives  all  rght  of  action  for  damages  because  of  such  cancella¬ 
tion  of  contract  and  termination  of  agency. 

21st  Said  company  agrees  to  use  its  best  effort  to  complete  and  ship  all  machines 
ordered,  and  to  supply  all  attachments  and  repairs  ordered  under  this  contract  so  long 
as  its  stock  shall  last,  but  shall  not  be  held  responsible  to  said  agent  for  any  damages 
m  case  the  demand  for  either  of  said  machines,  attachments,  or  repairs  shall  exceed 
the  supply  whether  growing  out  of  interruption  by  fire  or  other  elements,  riot  labor 
disturbances,  delay  in  transportation,  or  any  other  cause  whatsoever. 

22nd.  Said  agent  especially  agrees  not  to  accept  the  agency  for  or  to  be  interested  in 
the  sale  of  any  gram  binder,  header,  corn  binder,  husker  and  shredder,  reaper,  mower 
stacker,  sweep  rake,  hay  rake,  or  hay  tedder,  other  than  those  manufactured  by  the 
International  Harvester  Company,  either  directly  or  indirectly,  nor  to  permit  any  one 
acting  for  him  as  an  employe,  agent,  or  partner,  so  to  do  while  acting  as  agent  for 
the  said  company  under  this  contract,  and  said  agent  agrees  to  pay  said  company 
on  demand,  as  liquidated  damages,  twenty-five  dollars  for  each  grain  binder  header 
or  corn  binder;  fifty  dollars  for  each  husker  and  shredder;  ten  dollars  for  each  mower’ 
reaper,  or  stacker;  five  dollars  for  each  sweep  rake,  hay  rake,  or  hay  tedder  sold  in 
violation  of  this  paragraph  of  this  contract. 

23rd.  Said  agent  hereby  represents  that  he  is  solvent  and  responsible,  and  this 
contract  is  entered  into  by  said  company  upon  the  faith  of  such  representation. 

24th.  It  is  further  agreed  that  this  contract  shall  in  no  case  be  valid  and  binding 
upon  said  company,  of  the  first  part,  until  the  same  shall  have  been  appr  jved  by  the 
general  agent,  and  also  that  it  cannot  be  subsequently  changed  in  any  of  its  provisions 
in  any  manner,  either  verbally  or  otherwise,  by  any  person  without  the  written 
approval  of  the  said  general  agent. 

International  Harvester  Company  of  America.  [Seal.] 
Approved  at - 19 — . 

International  Harvester  Company  of  America. 

By - General  Agent. 

By -  Traveling  Agent. 

- [Seal.] 

- [Seal.] 

INSTRUCTIONS. 

The  following  instructions  to  agents  are  made  a  part  of  the  within  contract: 

1st.  We  furnish  you  a  reasonable  amount  of  printed  matter  free  of  charge,  delivered 
at  the  express  office  at  Chicago,  you  to  pay  express  charges  on  the  same.  We  will  not 
pay  for  newspaper  or  other  advertisements  unauthorized  by  us,  neither  will  we  pay 
for  any  printing  of  any  kind  whatever,  except  that  furnished  by  us  from  our  office. 

2nd.  We  will  not  pay  any  charges  for  telegraphing,  except  for  answers  to  messages 
sent  by  us,  or  unless  it  be  in  reference  to  parts  short  on  machines  shipped  by  us,  or  a 
similar  case  in  which  we  are  entirely  at  fault;  and  in  such  cases  dispatches  may  be  sent 
to  us  C.  O.  D. 

3rd.  Our  canvassers  are  sent  to  assist  you  and  are  not  invested  with  authority  to 
change  prices  or  terms;  consequently  at  time  of  settlement,  we  shall  consider  their 
acts,  so  far  as  all  matters  affecting  your  contract  with  us,  as  having  been  done  by  your 
direction  and  approval. 

4th.  You  must  give  every  purchaser  one  of  our  printed  warranties  with  each  machine 
you  sell. 

5th.  Should  any  part  of  machines  shipped  you  prove  defective  from  flaws,  poor 
material,  or  bad  workmanship,  said  defective  parts  may  be  charged  back  to  us,  but  in 
all  such  cases  the  broken  or  defective  parts  must  be  exhibited  at  settlement  to  the 
authorized  agent  of  said  company,  who  shall  return  them  to  the  general  agent.  A 
complete  list  of  all  parts  given  free  must  be  kept  on  blanks  furnished  by  us  for  that  pur¬ 
pose,  this  list  at  settlement  to  be  subject  to  the  approval  of  the  general  agent  herein 
of  this  company,  and  only  such  parts  will  be  allowed  as  are  approved. 

6th.  We  do  not  agree  to  furnish  repairs  gratis  after  the  first  season,  and  then  only 
such  parts  as  are  needed  to  replace  those  that  have  proved  to  be  defective. 

7th.  Knives,  sickles,  sections,  canvases,  reel  boards,  reel  arms,  neck  yokes,  single- 
trees,  and  tongues  are  not  warranted  as  they  are  always  liable  to  be  broken  or  damaged 
by  improper  usage  and  must  never  be  given  free. 

8th.  You  must  sell  all  extras  at  current  list  prices  and  for  cash  only,  and  in  no  case 
to  charge  the  purchaser  more  than  the  list  price  unless  the  part  or  parts  are  ordered  by 
express  especially  for  him. 
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9th  You  must  sell  only  to  the  retail  trade,  and  must  not,  directly  or  indirectly,  sell 
or  offer  for  sale  any  machines  to  parties  outside  of  the  withm-named  territory,  under 
nenalty  of  forfeiture  of  all  commissions  to  the  agent  in  whose  territory  the  purchaser 
resides-  but  in  no  cam  is  the  said  International  Harvester  Company  ol  America  to  be 
liable  for  any  trespass  by  one  agent  upon  the  rights  of  another  except  as  said  company, 
at  its  option,  may  first  collect  the  same  from  said  other  agent.  . 

10th  You  must  not  exhibit  or  furnish  any  machines  received  under  this  contract, 
for  exhibition  at  any  fair,  without  the  consent  of  said  company  or  its  aforesaid  general 

a°llth.  All  men  in  the  employ  of  this  company  are  furnished  money  sufficient  to 
defray  their  expenses,  and  we  will  not  be  responsible  for  any  money  you  may  advance 

to  them.  International  Harvester  Company  of  America. 

Thereafter  the  contracts  were  in  substantially  the  same  form  except  that  in  those 
for  the  year  1906,  and  subsequent  years  the  fifth  paragraph  requiring  the  agent  to  sell 
all  machines  or  property  received  under  his  contract  at  such  prices  as  may  be.  xyd 
in  writing  by  respondent  in  his  territory  .and  the  22nd  paragraph  referred  to  in  the 
pleadings’ and  evidence  as  “the  exclusive  clause”  were  eliminated. 

In  making  these  contracts  the  agent  was  permitted  to  select  either  T  lie  McC  ormick 
“The  Deering  ”  “The  Champion,”  “The  Plano,”  The  Osborne,”  or  The  Milwaukee 
machines  but  was  generally  confined  to  one  line.  His  commission  on  the  machines 
and  attachments  was  practically  whatever  he  could  get  for  them  above  the  net  price 
named  to  him  in  a  separate  schedule,  which  was  the  same  tor  each  oi  the  six  kinds, 
on  repairs  sold  he  was  allowed  twentv-five  (and  later  30)  per  cent  on  the  list  price  at 
which  they  were  to  be  sold  by  him.  These  prices  were  fixed  from  year  to  year  and  never 

varied  from  in  the  settlement  of  the  agent’s  account 

In  the  harvesting  machine  business  the  sales  of  the  independent  competing  com¬ 
panies  prior  to  the  organization  of  the  International  (  ompany  were  from  an  ea*  y 
period  conducted  bv  and  through  commission  agents  to  whom  the  machines  were 
scheduled  at  a  certain  price,  at  which  they  were  to  be  sold,  but  as  a  result  of  the  com¬ 
petition  between  them,  these  prices  were  frequently  reaucec  as  the  exigencies  o  le 
case  seemed  to  require  in  order  to  effect  a  sale  to  the  farmer,  and  the  agent  was  allowed 
his  commissions  on  the  price  for  which  he  actually  sold,  and  tor  which  he  was  only  . re¬ 
quired  to  account.  This  cutting  of  prices  was  the  root  ot  the  manifold  evils  of  which 
i  the  manufacturers  complained  and  for  which  a  remedy  was  sought  and  found  m  the 
organization  of  the  International  Harvester  Company.  Its  fruits,  however,  from  the 
standpoint  of  the  farmer  might  not  have  been  regarded  as  unmixed  evil,  since  curing 
those  years  he  found  the  prices  of  these  machines  continually ^decreasing  and  that  for 
a  six-foot  binder  for  which  in  1879  he  had  to  pay  $340.00,  in  1881— *2/ o;  in  1885— $^40, 
in  1892_$140;  he  could  in  1902  have  bought  for  $125,  and  for  a  mower  for  which  he 
had  to  pay  $90  in  1878  he  could  in  1902  have  bought,  for  $40.  Tne  prices  at  which 
these  machines  were  scheduled  by  the  respondent  to  its  agents,  the  retail  dealers,  in 
1903  were  about  the  same  as  those  of  the  independent  competing  companies  for  t  e 
preceding  season,  and  these  prices  were  continued  until  the  year  1908,  when  the  pme 
of  the  harvester  or  binder  for  that  season  was  raised  from  $100  to  $107 .50  with  an  extra 
charge  of  $3  for  the  transport  truck,  making  an  increase  thereon  of  $10.50  lor  cash 
a  discount  of  five  per  cent  and  two  per  cent  on  the  price  except  for  that  ot  the  trans¬ 
port  truck  was  allowed,  making  cash  price  $100.08— truck  $3,  or  $103.08  while  m  1902 
the  cash  price  on  binder  and  truck  was  only  $95  making  an  increase  of  $8.08;  at  the 
same  time  a  corresponding  increase  was  made  in  the  price  of  mowers  During  these 
years,  sav  from  1902  to  1908,  inclusive,  the  price  of  labor  and  material  and  of  all  other 
agricultural  implements  was  gradually  increasing  until  the  a^  erage  per  cent  of  increase 
on  all  other  agricultural  implements  was  quite  as  large  and  on  many  implements 
larger  than  the  increase  made  by  respondent  for  the  year  1908  on  its  machines,  the 
difference  being  that  the  increase  in  other  agricultural  machines  and  implements  was 
gradual  from  year  to  year  and  that  on  harvesters  or  binders  and  mowers  was  mac.e  all 
at  one  time  for  the  season  of  1908. 

It  does  not  appear  from  the  evidence  that  the  respondent  unaer  the  fLth  paragraph 
of  the  contracts  aforesaid  ever  fixed  the  prices  at  which  its  machines  were  to  be  sold 
to  the  farmer,  and  it  does  appear  that  there  was  a  lively  competition  between  the 
agents  to  make  sales,  and  that  the  competition  sometimes  resulted  in  cutting  the  price 
fixed  by  the  retailer  as  his  selling  price  which  in.  the  main  corresponded  with  the 
general  selling  price  of  other  agents  in  the  community.  This  cutting  was  exceptional, 
however,  and  necessarily  within  very  narrow  limits  since  the  agent  had  to  account  to 
respondent  for  the  price  fixed  by  it  in  his  schedule  whatever  price  he  might  nave 
sold  for,  so  that  whatever  cut  he  might  make  would  come  out  of  his  commission  and 
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would  in  no  way  diminish  the  profit  of  the  respondent  whose  prices  to  him  were 
never  cut. 

The  respondent,  however,  discouraged  the  practice  and  through  its  representatives 
recommended  the  maintenance  of  uniformity  of  prices. 

It  does  not  appear  from  the  evidence  that  the  respondent  ever  enforced  the  22nd 
paragraph  of  the  contracts  aforesaid  by  exacting  the  penalties  therein  provided  for. 
But  it  does  appear  that  after  that  paragraph  had  been  eliminated  from  the  contracts 
that  in  two  instances  the  agency  was  taken  away  from  the  dealer  because  he  had 
taken  an  independent  machine.  One  instance  in  which  a  renewal  was  refused  because 
the  agent  had  contracted  for  an  independent  machine,  and  three  instances  in  which 
revocation  of  their  agencies  or  other  trade  evils  were  threatened  if  the  agents  took 
independent  machines,  generally,  however,  both  before  and  after  the  elimination  of 
this  paragraph  from  the  contracts  the  respondent  agents  when  so  inclined  handled 
machines  and  agricultural  implements  other  than  those  of  the  respondent,  and  sold 
its  products  to  customers  wherever  found  without  much  regard  to  territorial  limita¬ 
tion  and  without  objection  or  interference  upon  the  part  of  the  respondent. 

The  respondent  having  fixed  the  price  for  which  the  retail  dealer  must  account  to 
it  for  each  machine  and  implement  sold,  it  was  a  matter  of  no  interest  to  it,  where,  to 
whom,  or  for  what  price  the  same  was  sold. 

None  of  the  machines  and  agricultural  implements  manufactured  by  the  Interna¬ 
tional  Harvester  Company  and  sold  by  the  respondent  are  manufactured  in  Missouri. 
The  basic  patents  on  the  several  harvesting  machines  manufactured  and  sold  by 
them  had  all  expired  prior  to  the  year  1903.  But  minor  improvements  are  contin¬ 
ually  being  made  and  the  machines  to-day  are  better,  more  simple  and  durable  than 
they  ever  were.  The  facilities  for  obtaining  repairs  have  also  been  improved  and  the 
insurance  on  the  goods  in  the  hands  of  the  local  dealer  formerly  borne  by  them  is 
now  carried  by  the  respondent. 

In  every  city,  town,  village,  and  hamlet  in  the  State  where  there  is  a  demand, 
respondent’s  machines  and  agricultural  implements  are  handled  and  sold  by  one  or 
more  retail  dealers  under  contracts  similar  to  the  one  hereinbefore  set  out.  The 
price  of  each  brand  of  harvesting  machines  is  the  same  as  the  others,  the  same  to  all 
retail  dealers  with  whom  they  contract  and  to  whom  only  they  are  furnished  by  the 
respondent  by  whom  the  prices  are  fixed  for  each  season,  and  when  fixed  and  scheduled 
to  the  dealer  the  prices  are  never  varied  from. 

The  respondent’s  only  business  is  to  sell  the  International  Harvester  Company’s 
products,  and  if  at  any  time  they  furnish  the  products  of  any  other  manufacturers 
it  is  simply  an  incident  of  that  business,  and  as  an  aid  thereto. 

The  International  Harvester  Company’s  products  are  sold  to  and  by  the  respondent 
only  and  for  that  purpose  only  does  it  exist.  This  corporation  and  its  stockholders 
once  had  capital,  now  it  has  none,  everything  that  it  or  its  stockholders  once  had  now 
belongs  to  the  International  Harvester  Company,  and  while  the  latter  furnishes  a 
board  of  directors  and  officers  for  it,  makes  paper  contracts,  and  keeps  accounts  with 
it  as  though  it  were  a  real  corporation  and  had  some  interests  of  its  own,  these  con¬ 
tracts  in  reality  are  mere  paper  contracts  of  this  International  Harvester  Company 
with  itself,  a  mere  system  of  bookkeeping  by  which  the  appearance  of  a  separate  cor¬ 
porate  entity  for  the  respondent  is  maintained  by  the  International  Harvester  Com¬ 
pany  for  the  purpose  of  securing  an  entrance  for  its  business  into  the  State  of  Missouri, 
and  other  States  where  it  could  not  enter  “in  'propria  persona ”  by  reason  of  its  enor¬ 
mous  capital. 

The  respondent  in  truth  and  in  fact  is  a  mere  sales  department  of  the  International 
Harvester  Company,  its  existence  as  a  separate  corporate  entity  is  a  mere  fiction  to 
evade  the  laws  of  this  and  other  States  whose  policy  is  not  to  encourage  such  a  vast 
accumulation  of  wealth  and  power  in  the  hands  of  a  few  as  may  endanger  the  welfare 
and  prosperity  of  the  many,  whose  policy  is  to  keep  open  the  field  of  commercial  and 
industrial  enterprise,  as  far  as  may  be  to  all  its  citizens. 

The  negotiations  which  led  up  to  and  resulted  in  the  agreement  for  and  the  organi¬ 
zation  of  the  International  Harvester  Company  and  the  combination  of  all  the  property 
and  interests  of  these  five  companies  in  that  corporation  were  conducted  and  con¬ 
cluded  by  George  W.  Perkins  of  the  firm  of  J.  P.  Morgan  &  Company  representing 
that  company  and  the  respondent;  Cyrus  H.  McCormick,  president  of  the  McCormick 
Harvester  Company;  Charles  Peering,  a  member  of  the  firm  of  The  Peering  Company; 
William  H.  Jones,  vice  president  of  the  Plano  Company;  and  John  J.  Glessner,  vice 
president  of  the  Warder,  Bushnell  &  Glessner  Company  whose  acts  in  that  behalf 
were  thereafter  sanctioned  and  approved  by  the  stockholders  of  those  companies  and 
the  partners  of  Mr.  Peering.  All  of  these  gentlemen  except  Mr.  Peering  voluntarily 
appeared  and  freely  testified  in  the  case  at  the  request  of  the  Attorney  General. 
Their  evidence  fully  set  out  in  the  transcript  and  printed  abstracts  is  analyzed  and  also 
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isoussed  in  the  briefs  of  counsel  and  this  process  need  not  be  repeated  here.  They 
re  all  gentlemen  of  marked  intelligence  and  ability,  a  finance  expert  and  four  cap- 
aim  of  industry,  who  fully  understand  the  business  m  hand  and  tne  means  by  which 
heir  purposes  were  to  be  accomplished.  Mr.  Perkins,  the  efficient  agent  ana  mouth- 
>iecePof^ach.  by  separate  negotiations  with  each,  brought  on  the  agreement  of  the 
’8th  of  July  1902,  manifested  by  the  separate  contract  on  that  day  formally  signed 
it  the  same  time  and  place  and  in  the  presence  of  each  other.  While  there  was  no  for¬ 
mal  agreement  inter  sese  in  writing  or  otherwise,  the  tacit  agreement  is  as  apparent 
mon  the  face  of  their  proceedings  as  if  in  black  and  white.  The  agreement  took  the 
orm  of  a  sale  by  each  company  of  all  its  property  through  an  individual  to  a  coipora- 
ion  to  be  thereafter  organized  in  which  all  the  property  and  interests  o_  these  ve 
omnetin0,  companies  were  to  be  vested,  combined,  and  controlled  by  them  for  the 
nutual  profit.  Vhe  trade  evils  against  which  these  gentlemen  bitteriy  mve^h  were 
amply  the  concomitants  and  consequences  of  the  competition  which  existed  betwee 
hese  "companies  and  while  expansion  was  also  a  result  contemplated  as  evidenced 
3V  their  enlisting  some  outside  capital,  the  prime  object  and  motive  obvious  on  then 
)wn  evidence  and  all  the  facts  and  circumstances  was  the  elimination  of  the  existm^ 
competition  between  themselves,  and  such  other  competition  as  might  be  biou^ht 
nto  the  combine,  and  thereby  secure  control  of  the  market  m  their  products.  Tne 
ir^anization  of  the  International  Harvester  Company  by  these  independent  com¬ 
peting  companies  was  intended  to  and  did  stifle  competition  to  that  extent. 

'  The  character  of  the  combination  was  not  changed  by  the  tact  that  the  lepies  .  j 
ive  of  the  respondent,  Mr.  Perkins,  owing  to  his  connection  with  ,reat  .inane  a 
interests  was  enabled  to  and  did  enlist  additional  capital  m  the  enterprise  to  more 
“ffectuallv  carry  out  the  purposes  of  the  project.  The  purposes  were  those  of  the 
corporations  who  contributed  five-sixths  of  the  capita!  tor  carrying  them  out  a 

'Wtfti  timelh^lS^fenaTnarvester  Company  was  incorporated  and  the  respon¬ 
dent  was  licensed  to  do  business  m  this  State,  smd  company  by  re^onot  die  la  g 
amount  of  its  capital  stock  could  not  have  been  organized  or  licenced  to  do  bi...;ine.. 
thb  State  (R.  Si  1899,  secs.  1316  &  1320),  and  the  respondent  has  been  maintained 
by  it  as  a  corporate  entity  for  the  reason  that  certain  States  ^boity 
doing  business  therein  corporations  having  so  large  a  capital  stock,  and  otLer  -ta.es 
imposed  a  license  fee  based  upon  the  total  amount  ot  the  capital  smck  and  not  on  t  e 
amount  of  capital  invested  within  the  State. 

FINDINGS  OF  LAW. 

The  gravamen  of  the  charge  contained  in  the  information  is  that  the  Intei^tmnal 
Harvester  Company  is  a  pool,  trust,  agreement,  combination  and  aimrup 
[created  and  organized  by  the  respondent  and  its  competitors  in  the  manufacture  and 
sale  of  agricultural  tools,  implements,  and  machinery  tor  the  purpose  of  resb  a  g 
trade,  lessening  competition,  regulating,  controlling  and  fixing  the  prices  and  li 
ing  and  fixing  the  output  of  agricultural  implements,  tools,  and  machine y  sold  a  d 
offered  for  sale  in  Missouri  and  that  such  has  been  the  effect  thereof. 

That  in  furtherance  of  such  purpose  the  respondent  has  been  maintained  by  the 
International  Harvester  Company  as  a  corporate  entity  for  the  sole  pm-pose  o.  makin^ 
sales  of  all  its  products,  and  that  for  the  purpose  of  preventing  competition  and  i\  mg 
said  company  a  monopoly  of  said  business  the  respondent  has  compelled  ite  retail 
dealers  in  each  county  of  the  State  to  handle  and  sell  only  the  products  of  saia  com¬ 
pany  and  to  refrain  from  handling  and  selling  the  products  of  any  competitor  thereof 
That  by  reason  of  respondent’s  participation  m  such  pool,  trust,  combination,  ancl 
agreement  it  has  been  guilty  of  a  wilful  and  malicious  perversion  and  abuse  of  the 
franchises,  privileges,  license,  and  authority  granted  to  it  by  the  State  of  Missouri 

and  of  the  usurpation  of  privileges  not  granted.  ,  .  i. 

Wherefore  relator  prays  that  the  respondent  may  be  excluded  from  all  corporate 
rights,  privileges,  and  franchises  enjoyed  by  it  under  the ^iaws of .Missouri,  that 
franchise,  license,  and  certificate  to  do  business  m  the  State  be  forfeited,  and  that  all 
or  a  portion  of  its  property  be  confiscated  or  m  lieu  thereof  a  fine  be  imposecL 

The  law  governing  the  case  is  contained  in  sections  8965,  8966,  896/,  89/1,  and 

8978,  Revised  Statutes,  1899.  .  .  j  .  ^ 

Under  the  provisions  of  this  statute  any  corporation  organized  undei  ' 

another  State  licensed  by,  and  doing  business  in,  this  State  who  creates, _  ente  s 
into,  becomes  a  member  of,  or  a  party  to  any  pool,  trust,  agieement,  com  wra  i  , 
confederation,  or  understanding,  to  lessen,  or  which  tends  to  lessen  full  and  nee  c  - 
petition,  to  regulate,  control,  or  fix  the  price,  or  to  limit  the  output,  or  to  mace  t  e  man 
agement  or  control  of  such  combination  in  the  hands  ot  trustees  vith  intent  o 
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the  price,  or  limit  the  output  of  any  article,  product,  or  commodity  of  manufacture 
mechanism,  merchandise,  or  commerce  is  guilty  of  a  violation  of  its  provisions  and 
such  a  corporation  is  also  guilty  of  a  violation  of  its  provisions  if  it  enters  into  any  con¬ 
tract,  agreement,  or  understanding  with  any  other  corporation  or  person  to  deal  in  sell 
or  offer  for  sale  in  this  State  any  such  article,  product,  or  commodity,  and  not  during 
the  continuance  thereof  to  deal  in,  sell,  or  offer  for  sale  in  this  State  any  competing 
article,  product,  or  commodity.  & 

1st.  The  first  contention  of  the  Attorney  General  is  that  “The  organization  of  the 
International  Harvester  Company  was  brought  about  to  restrain  competition  and  is 
illegal,  its  effect  being  not  only  to  restrain  competition  but  to  create  a  monopoly 
and  in  support  of  this  contention  a  vast  number  of  cases  and  authorities  are  cited  and 
an  able  and  exhaustive  brief  filed. 


As  a  result  of  the  many  adjudications  on  this  and  similar  statutes  the  general  law 
on  the  subject  is  thus  stated  in  the  last  edition  of  a  standard  work  on  corporations: 

i he  law  is  clear  that  any  combination  of  competing  concerns  for  the  purpose  of 
controlling  prices,  or  limiting  production  or  suppressing  competition,  is  contrary  to 
public  policy  and  is  void.  This  principle  of  law  has  been  applied  with  great  rigor  to 
some  of  the  trusts.  The  two  leading  cases  on  the  subject  are  the  Sugar  Trust  decision 
in  Now  Yoik  <md  th.6  St&ndcird  Oil  Trust  d6cision  in  Ohio.  Many  casos  showin°*  tho 
different  circumstances  under  which  this  rule  has  been  applied  are  given  in  the  notes 
below,  arranged  in  the  alphabetical  order  of  the  various  States. 

These  cases  indicate  the  complicated  questions  and  important  litigation  that  have 
arisen  by  reason  of  the  trusts.  During  the  past  six  years  the  volume  of  such  litigation 
m  the  State  courts  has  decreased,  but  has  rapidly  increased  in  the  Federal  courts  in 
applying  the  antitrust  act  of  Congress  of  July  2,  1890.  Most  of  the  great  trusts  have 
been  driven  from  their  original  mode  of  organization  and  have  reorganized  by  convey¬ 
ing  all  their  property  to  a  corporation  organized  for  the  purpose  of  takmo-  over  the 
property.  Such  has  been  the  case  with  the  Sugar  Trust,  The  Standard  Oil  Trust,  and 
the  Cottonseed  Oil  Trust.  The  decisions  of  the  New  York  Court  of  Appeals  against 
the  Sugar  Trust,  and  of  the  Supreme  Court  of  Ohio  against  the  Standard  Oil  Trust  con¬ 
vinced  the  trusts  that  their  original  mode  of  organization  was  illegal  and  must  be  aban¬ 
doned.  .  The  result  has  been  that  the  trusts  for  the  most  part  reorganized  and  reap¬ 
peared  in  the  form  of  gigantic  corporations.  2  Cook  on  Corporations,  par.  503  (a)  1. 
c.  pp.  1330-1338.  In  a  note  the  author  cites  cases  from  this  and  23  other  States. 

The  International  Harvester  Company  was  organized  by  the  respondent  and  four 
other  competing  corporations  conveying  all  their  property  to  a  corporation  organized 
for  the  purpose  of  controlling  prices  and  suppressing  competition.  It  was  a  combina¬ 
tion  for  that  purpose  for  the  reason  that  the  effect  of  the  organization  was  to  stifle  com¬ 
petition  between  the  competing  corporations  who  were  parties  thereto  one  of  which  was 
the  respondent,  and  tending  to  suppress  competition  by  putting  into  a  gigantic  cor¬ 
poration  the  power  to  suppress  competition  between  such  corporation  and  other  com¬ 
petitors.  In  the  language  of  our  statute  a  combination  “made  with  a  view  to  lessen, 
or  which  tends  to  lessen  full  and  free  competition,  ”  is  obnoxious  to  its  provisions; 
such  a  combination  restrains  trade  and  tends  to  create  a  monopoly,  as  said  in  an  able 
and  exhaustive  opinion  citing  a  host  of  authorities: 

“To  say  that  a  combination  restrains  trade  and  prevents  competition  is  a  repetition 
of  the  same  idea,  the  giving  of  two  names  to  the  same  thing.  Whatever  restrains  trade 
pi  ev  ents  competition,  and  whatever  prevents  competition  in  trade  necessarily  restrains 
tiade,  The  word  monopoly  ’  which  plays  so  great  a  part  in  the  law,  conveys  the  same 
idea,  because  where  there  is  monopoly  there  can  be  no  competition.  Production,  and 
hence  prices,  are  under  the  control  of  the  monopolist,  to  the  possible  and  probable 
injury  of  the  public.  Freedom  of  trade  requires  competition.  Without  one  the  other 
can  not  exist,  and  whatever  restrains  the  one  restricts  the  other.  It  is  true  that  unre¬ 
strained  and  unregulated  competition  may  destroy  what  it  is  designed  to  preserve; 
but  the  .theory  of  law  and  legislation  still  is  that  the  welfare  of  the  public  requires  that 
competition  in  trade  and  commerce  shall  exist,  in  order  that  freedom  of  trade  may  be 
maintained.  x  *  *  Where  the  statute  prohibits  a  specific  thing,  that  fact,  of 
course,  furnishes  an  all-sufficient  reason  for  the  decision,  and,  as  the  State  statutes 
generally  go  more  into  detail  than  the  Federal  statutes,  the  Sta  te  decisions  are  less  con¬ 
trolled  by  general  considerations.  When  the  legality  of  the  particular  act  is  to  be 
tested  by  vhetner  it  violates  general  statutory  prohibitions  upon  restraints  of  trade  or 
commerce,  the  courts  give  various  reasons  for  thvir  conclusions.  Different  forms  of 
expression  are  used;  but,  when  reduced  to  the  lowest  terms,  it  seems  that  if  any  one 
thing  may  be  said  to  be  the  test,  it  is  the  effect  upon  competition.  Combinations  are 
not  per  se  illegal,  any  more  than  are  contracts,  agreements,  and  understandings 
generally;  blit,  when  the  purpose  of  either  is  to  destroy  competition  in  trade  or  com¬ 
merce,  the  particular  transaction  falls  within  the  prohibitions  of  the  antitrust  statute. 
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The  acts  which  are  specifically  forbidden  by  the  statute  are  contrary  to  the  public 
policy  of  the  State  because  they  are  thus  forbidden  ( Stewart  v.  Erie  &  H  .  Iransp.  to., 
17  Minn  348,  and  the  effect  upon  competition  furnished  a  reasonably  accurate  test 
for  cases  which  arise  under  the  general  language  of  the  statute.  The  definition  or 
monopoly  involves  the  same  principle,  and  contracts  and  combinations  winch  tend 
to  create  a  monopoly  are  against  public  policy,  and  therefore  illegal,  because  they 
deprive  the  community  of  the  benefits  of  competition  and  tnus  place  the  power  to 
control  production  or  fix  prices  in  the  hands  of  a  few  persons.  6  tate  v .  Duluth  Board 

of  Trade.  107  Minn.,  50G;  1.  o.  523  and  543.  .  ,  . 

The  fact  that  our  statute  is  specific  and  under  it  not  only,  combinations  to  regulate 
and  fix  prices  or  to  limit  production,  but  all  combinations  made  with  a  view  to  lessen 
or  which  tend  to  lessen  full  and  free  competition  are  condemned,  make  it  unnecessary 
to  review  the  manv  cases  cited  in  the  briefs  of  counsel  construing  general  terms  in  the 
Federal  statutes  and  those  of  many  of  the  States,  at  all  times  keeping  m  mind,  how¬ 
ever.  that  not  all  combinations  which  tend  to,  or  the  effect  of  which  is  to  lessen  com¬ 
petition  are  condemned,  but  only  those  combinations  that  are  enteied  into  loi  that 
purpose.  It  is  the  purpose  that  vitiates  in  the  eye  of  our  statute. 

Respondent’s  first  contention  is  “that  the  antitrust  statutes  ot  Missouri  do  not  pro¬ 
hibit  a  person  or  corporation  from  purchasing  the  properties  of  rivals  and  thereby 
increasing  the  purchasers’  trade,  though  this  incidentally  lessens  trade  _  may  be  con¬ 
ceded.  In  the  opinion  of  Fox,  J.,  in  State  y.  Continental  Tobacco  t  o.,  177  Mo.,  1,  1,  c. 
32  cited  and  quoted  from  in  support  of  this  proposition,  it  is  said  The  terms  ot  tnis 
statute  are  not  broad  enough  to  prohibit  one  corporation  in  good  faith  m  the  legitimate 
pursuit  of  its  business  from  purchasing  the  assets  of  another  corporation.  Rut  that 
is  not  this  case;  there  was  no  purchaser  here  in  the  pursuit  of  the  legitimate  business 
of  these  corporations.  Lane  was  not  in  such  pursuit,  and  was  a  mere  conduit,  a  figure¬ 
head  for  the  transaction.  The  Harvester  Company  was  not  in  existence,  but  was  to 
be  called  into  existence  for  the  purpose  of  assuming  the  roie  of  ultimate  purchaser 
upon  the  terms  prescribed  for  it  by  the  vendors,  and,  of  course,  was  not  m  the  pursuit 
of  legitimate,  or  any  business.  A  sale  of  necessity  involves  vendors  on  one  side  and 
vendees  on  the  other  who  can  negotiate  and  agree  on  terms.  There  is  no  such  thing 
as  a  one-sided  sale  nor  can  there  be  a  bona  fide  one  where  the  vendors  and  vendees 
are  practically  one.  It  is  vain,  in  the  fight  of  the  facts,  to  attempt  to  disguise  this 
combination  as  a  sale  in  good  faith.  The  form  of  a  sale  was  adopted  foi  the  scce  pur¬ 
pose  of  effecting  a  combination  of  the  property  and  interests  of  these  competitors  m 
business  This  and  the  other  cases  cited  under  this  head  are  not  m  point,  lhe  con¬ 
solidation  statute  cited  in  this  connection  gives  no  countenance  to  such  a  combination . 

It  is  next  contended  that  “The  antitrust  statutes  clearly  show  upon  their  tace 
that  thev  are  not  designed  to  limit  freedom  of  an  individual  or  a  corporation  in  deal¬ 
ing  with  then-  property  so  long  as  there  is  no  concerted  action  to  the  injury  of  others.  ’ 
The  injury  to  others  contemplated  by  the  statute  and  apparent  upon  its  lace  is  a 
combination  which  “lessens  or  tends  to  lessen  competition,  regulates  or  controls 
prices,  or  limits  production.”  Of  course  such  a  combination  could  be  created  only 
by  conceit  of  action,  and  in  this  connection  it  is  then  contended  that  there  uas 
no  combination,  agr  eement  or  understanding  between  the  vendors  whose  properties 
W(?r6  acquired  by  tbe  6w  jersev  Compstny.  E&cii  of  tliGm  Sc cO(i  inQepenQent-iy 
of  the  others  in  the  selling  oi  its''  property/  Each  of  the  companies  whose  plants 
were  purchased  was  free  alter  such  saie,  it  it  so  desired,  fo  continue  in  the  bi  sim  ■ 
The  mere  lessening  ot  the  number  ot  selling  companies  did  not  restiain  tiac.e  oi 

competition.”  .  ,  .  .  , 

Such  combination,  agreement  or  understanding  may  be  as  conclusively  proven  oy 
facts  and  circumstances  as  bv  direct  written  evidence.  State  ex  rel  \  .  Firemen  Fund 
Ins.  Co..  152  Mo.,  1.  c.  40.  While  the  separate  written  contracts  executed  on  the  28th 
of  July,  1902,  by  the  five  competing  harvester  companies  present  no  evidence  on 
their  face  of  such  an  agreement,  and  were  intended  to  present  none.  The  fact  that 
the  terms  of  each  were  the  same,  that  they  were  signed  at  the  same  time  and  place, 
in  the  presence  of  each  other,  by  the  representatives  of  each  company  aftei  l°no  P1?" 
vious  negotiations  with  each  of  them  by  one  of  their  number  to  bring  about  ]ust  such 
an  agreement.  That  these  representatives  were  shrewd,  intelligent,  business  men, 
who  knew  precisely  what  their  acts  would  accomplish,  and  what  each  desired  to  be 
accomplished,  i.  e\,  the  combination  of  all  their  properties  in  one  gigantic  corpora¬ 
tion  under  their  control,  together  with  all  the  facts  and  circumstances  leading  up 
to  and  attendant  upon  the  transaction,  and  the  character  of  the  transaction  itself, 
furnish  as  satisfactory  proof  of  the  agreement  as  if  the  fact  had  been  formally  expressed 
in  writing.  It  borders  on  irony  to  say  that  each  of  these  companies  after  it  parted 
with  all  its  property,  with  its  stock  tied  up,  if  not  absolutely  parted  with,  and  with¬ 
out  a  cent  of  capital,  could  have  entered  into  competition  with  this  mighty  corpora¬ 
tion,  it,  jointly  with  its  competitors,  had  created  for  their  common  interest,  or  would 
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attempt  to  do  so.  Each  was  as  effectually  restrained  from  doing  so  as  if  bound  bj 
contract  in  writing  not  to  do  so. 

It  is  next  contended  that  the  methods  which  pre  vailed  in  the  harvester  trade  prio 
to  1902  were  not  the  competition  which  the  antitrust  statutes  were  enacted  or  designe< 
to  protect.  It  is  sufficient  to  say  in  answer  to  this  contention  that  our  statute  make 
no  discrimination  between  the  methods  of  competition  which  it  protects. 

The  next  point:  That  “the  magnitude  of  the  business  and  the  proportion  of  th 
trade  secured  do  not  bring  a  corporation  within  the  prohibitions  of  the  antitrus] 
statutes”  may  be  conceded.  But  these  facts  may  well  be  taken  into  consideration  id 
determining  the  purpose  for  which  the  combination  was  entered  into.  Of  course 
there  was  nothing  in  the  charter  of  the  New  Jersey  company  or  on  the  face  of  any  o 
the  written  contracts  under  which  it  acquired  the  properties  of  the  competing  com 
panies  indicating  a  purpose  to  fix  prices,  restrain  output,  or  stifle  competition.  S< 
far  as  form  is  concerned,  the  International  Harvester  Company  appears  upon  the  seem 
as  a  purchaser  of  the  properties  of  these  competing  companies,  but  the  fact  remain 
on  the  face  of  the  whole  transaction  that  these  companies  were  simply  selling  thei 
property  to  themsel  ves  in  the  form  of  that  corporation  in  order  to  effect  a  combinatioi 
that  would  stifle  competition  between  themselves  and  give  them  power  to  furthe 
stifle  competition  between  themselves  and  others.  The  Attorney  General  is  not  com 
plaining  of  the  methods  by  which  the  company  was  organized,  but  of  the  purpose  fo 
which  it  was  organized,  and  in  this  connection  it  may  be  as  well  to  state  in  answer  t- 
another  of  respondent’s  points  that  the  placing  of  the  stock  of  the  New  Jersey  company 
in  the  hands  of  voting  trustees  is  alleged  in  the  replication  only  as  an  act  in  furtheranc¬ 
es  the  purposes  of  the  combination,  and  if  it  has" no  significance  in  that  respect  it  ha 
none  whatever,  and  the  discussion  of  its  lawfulness  is  unnecessary. 

2.  It  is  next  contended  by  the  relator  that  the  “respondent  has  also  violated  th; 
antitrust  statute  by  entering  into  an  agreement  to  buy  from  no  company  except  th 
International  Harvester  Company  and  by  entering  into  exclusive  agency  contract 
with  local,  dealers  of  the  State  requiring  them  to  sell  only  in  a  limited  territory  and  a 
prices  arbitrarily  fixed  by  it.” 

I  fail  to  find  from  the  evidence  that  the  respondent  ever  entered  into  an  agreemer 
to  buy  from  no  company  except  the  International  Harvester  Company.  It  would  b 
a  strained  construction  of  the  written  contract  between  the  respondent  and  that  con 
pany  to  so  hold — and  while  during  the  years  1903,  1904,  and  1905,  the  respondent  b  j 
the  5tlr  paragraph  of  its  contracts  for  those  years  with  its  commission  agents  require 
them  to  sell  at  such  prices  as  might  be  fixed  in  writing  by  the  respondent,  and  in 
territory  mentioned  in  the  contract,  the  territory  was  always  indefinite  and  I  fail  t 
find  that  the  respondent  during  those  years  or  at  any  time  fixed  the  prices  at  whic 
sales  should  be  made  by  the  local  dealers  in  writing  or  otherwise.  The  prices  whic 
the  respondent  did  fix  and  which  were  never  varied  from  were  the  prices  to  the  Iocs 
dealers.  This  paragraph  and  the  instructions  in  regard  to  territory  while  in  the  cor 
tracts  was  never  enforced  but  wholly  ignored  both  by  the  respondent  and  the  Iocs 
dealers,  and  may  be  dismissed  from  further  consideration.  It  seems  to  have  bee 
inadvertently  carried  over  from  the  former  contracts  of  the  companies  when  ind( 
pendent  as  respondent  had  no  occasion  for  it  after  adopting  the  policy  of  fixing  a 
unvarying  price  to  the  retail  dealer  for  which  he  must  account. 

By  the  22nd  paragraph  of  the  contracts  of  1903,  1904,  and  1905  respondent’s  ageni 
were  required  not  to  accept  the  agency  for  or  be  interested  in  the  sale  of  any  grai 
binder,  header,  corn  binder,  husker  and  shredder,  reaper,  mower,  stacker,  sweep  raki 
hayrake,  or  hay  tedder  other  than  those  manufactured  by  the  International  Harvesfi 
Company.  This  paragraph  of  the  contracts  was  in  violation  of  the  second  clause  ( 
section  896G,  R.  S.,  1899.  But  as  it  appears  from  the  evidence  that  this  paragrap 
has  not  been  in  the  contracts  since  1905  and  no  instance  of  any  attempt  to  enforce  i  j 
was  made  during  the  period  that  it  was  in  the  contracts,  the  violation  was  pure!  I 
technical.  The  few  isolated  and  exceptional  instances  mentioned  a ’ter  this  pan 
graph  was  eliminated  from  the  contracts  are  too  trivial  and  insignificant,  in  view  c  I 
the  general  conduct  of  the  respondent’s  business  in  this  respect,  to  warrant  a  forfeitur  j 
of  respondent’s  license  on  this  account. 

3.  The  relator’s  next  contention  is  that  “The  secret  arrangement  by  which  th  i 
Osborne  Company,  the  Minnie  Company,  The  Aultman  &  Miller  (Buckeye)  Company  I 
and  the  Keystone  Company  were  acquired  and  operated  during  the  three  years  follow  I 
ing  the  organization  of  the  International  Harvester  Company  was  itself  illegal  an  j 
alone  sufficient  to  warrant  a  revocation  of  respondent’s  license.  ’  ’  The  fact  is  that-  thes  I 
companies  were  operated  ostensibly  as  independent  companies  for  about  two  year 
after  the  International  Harvester  Company  had  acquired  their  properties  as  heretofor 
stated .  They  were  acquired  by  purchase,  and  there  was  nothing  illegal  therein.  Tha 
negotiations  for  their  purchase  was  entered  into  at  the  time  or  soon  after  the  organize  i 
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tion  of  the  International  Harvester  Company  and  promptly  consummated  is  only 
one  of  the  many  facts  tending  to  show  that  the  purpose  of  that  organization  was  to 
stifle  competition  and  get  control  of  the  trade  in  harvesting  machines  and  agricultural 
implements.  That  they  were  permitted  to  be  operated  as  independent  companies 
for  about  two  years  after  their  acquisition  by  the  International  Harvester  Company 
was  the  act  of  that  company  and  not  of  the  respondent  and  for  which  the  respondent 
can  not  be  held  responsible.  The  International  Harvester  Company  is  not  a  party  to 

this  suit  and  there  is  ho  such  issue  in  the  pleadings.  , 

4.  The  next  contention  of  the  relator  is  that  the  respondent  has  violated  the  funda¬ 
mental  law  governing  corporations  by  entering  into  a  partnership.  The  relation  that 
respondent  sustains  to  the  International  Harvester  Company  has  been  heretofore 
stated  and  manifestly  upon  any  theory  founded  upon  the  evidence  is  not  that  of 

Pa5toThe  relator’s  next  and  last  contention  is  that  respondent’s  license  should  be 
revoked  upon  the  ground  “that  it  has  ceased  to  perform  the  functions  for  which  it  was 
licensed,  and  is  permitting  itself  to  be  used  m  evasion  of  the  Missouri  law  which 
precludes  the  International  Harvester  Company  from  doing  business  m  this  State. 
The  answer  to  this  contention  will  be  found  in  my  conclusion  on  the  whole  case. 

CONCLUSION. 

I  find  that  the  International  Harvester  Company  is  a  combination  and  arrangement 
created  and  organized  by  the  respondent  and  its  competitors  m  the  manufacture  and 
sale  of  agricultural  implements,  tools,  and  machinery  for  the  purpose  of  restraining 
trade,  lessening  competition,  regulating,  controlling  and  fixing  the  prices  of  agricul¬ 
tural  implements,  tools,  and  machinery  sold  and  offered  for  sale  in  Missouri,  that 
in  furtherance  of  the  purposes  aforesaid  the  respondent  has  been  and  is  maintained 
by  the  International  Harvester  Company  as  a  separate  corporate  entity  for  the  sole 
purpose  of  making  sales  of  its  products,  and  for  that  purpose  the  respondent  obtained 
license  to  do  business  and  make  such  sales  in  the  State  of  Missouri,  in  evasion  of  its 
laws  which  preclude  the  International  Harvester  Company  from  obtaining  such 
license,  and  by  means  thereof  has  secured  a  practical  monopoly  in  the  sale  of  harvesters 
or  binders,  a  near  monopoly  in  mowers,  and  power  to  secure  a  further  monopoly  m  the 
sale  of  agricultural  tools,  implements,  and  machinery  in  this  State. 

That  respondent  by  becoming  a  member  of  and  a  party  to  such  combination  and 
arrangement,  and  in  thus  furthering  the  purposes  thereof  by  the  evasion  aforesaid, 
has  been  guilty  of  a  violation  of  the  aforesaid  sections  of  the  statute  law  of  this  btate 
and  has  incurred  the  penalty  therefor  prescribed  in  section  8971  of  said  statute,  and 
that  I  fail  to  find  in  the  evidence  any  other  substantial  ground  upon  which  respon¬ 
dent’s  license,  right,  and  privilege  to  do  business  in  this  State  should  be  forfeited. 

Theodore  Brace,  Special  Commissioner. 


In  the  Supreme  Court  of  Missouri.  Court  in  banc.  October  term,  1911,  No.  14546. 

State  ex  Informations  Attorney  General,  E.  W.  Major,  Relator, 

vs. 

The  International  Harvester  Company  of  America,  Respondent. 

JUDGMENT  AND  DECREE. 

And  now,  on  this  day,  this  court  having  fully  considered  the  evidence  in  this  cause 
and  announced  and  filed  its  opinion  that  the  said  respondent  is  guilty  as  charged  in 
the  information  of  the  attornev  general  of  a  violation  of  section  10301,  of  chaptei  j8, 
of  the  Revised  Statutes  of  Missouri  for  the  year  1909,  the  sami  being  the  laws  of 
Missouri  for  the  year  1907,  which  said  statutes  relate  to  and  are  entitled,  .  Bools, 
trusts,  conspiracies,  and  discriminations,”  and  is  and  was  likewise  guilty  of  a  violation 
of  a  previous  statute  of  this  State,  section  8966  of  [article  I,  of  chapter  143,  of  the 
Revised  Statutes  of  Missouri  for  the  year  1899,  the  same  being  the  laws  of  Missouri yor 
the  year  1897,  which  statutes  relate  to  and  are  entitled  ‘‘Pools,  trusts,  and  conspira¬ 
cies,  ”  come  now  the  State  of  Missouri,  by  Elliott  W.  Major,  the  attorney  general  of  this 
State,  and  the  said  respondent  by  its  counsel,  and  it  is  now  here  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  respondent  is  guilty  of  violating  the  said  laws 
of  this  State,  in  that  at  the  dates  and  times  set  forth  in  the  information  of  the  attorney 
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general,  it  maintained  and  had  entered  into  an  arrangement,  contract,  agreement,  or 
understanding  with  other  manufacturers  of  reapers,  binders,  mowers,  and  other  farm 
implements,  with  a  view  to  lessen  competition  in  the  sale  of  such  products  and  com¬ 
modities  in  this  State,  and  at  all  the  dates  and  times  was  a  member  of  and  participating 
in  such  an  arrangement,  contract,  agreement,  combination,  or  understanding  in  the 
sale  of  such  products  and  commodities  in  this  State,  and  by  which  said  arrangement, 
contract,  agreement,  combination,  or  understanding  competition  in  the  sale  of  such 
products  and  commodities  in  this  State  at  all  the  dates  and  times  aforesaid  was  in  fact 
lessened,  decreased  and  in  certain  instances  and  places  practically  destroyed. 

>  It  is  now  considered,  ordered,  and  adjudged  by  the  court  that  by  reason  of  the  viola¬ 
tion  of  the  statutes  of  this  State  aforesaid,  in  entering  into  and  maintaining  said  unlaw¬ 
ful  arrangement,  contract,  agreement,  combination,  or  understanding,  the  said  Inter¬ 
national  Harvester  Company  of  America,  organized  under  the  laws  of  Wisconsin,  and 
heretofore  licensed  to  do  business  in  this  State  has  forfeited  its  license  heretofore 
granted  it  by  the  secretary  of  state  of  the  State  of  Missouri,  and  it  is  therefore  consid¬ 
ered,  ordered,  and  adjudged  by  the  court  that  the  license  of  the  said  International 
Harvester  Company  of  America  be  and  the  same  is  hereby  forfeited,  annulled,  and 
canceled,  and  the  said  respondent  is  hereby  ousted  of  any  and  all  rights  and  franchises 
granted  it  under  the  laws  of  this  State,  to  further  do  business  in  this  State,  and  it  is 
further  considered,  ordered,  and  adjudged  that  the  said  International  Harvester  Com¬ 
pany  of  America,  organized  under  the  laws  of  Wisconsin,  as  aforesaid,  for  the  violation 
of  the  laws  of  this  State  as  aforesaid  be  fined  fifty  thousand  dollars  and  that  it  pay  said 
sum  of  fifty''  thousand  dollars  to  the  clerk  of  this  court  on  or  before  the  1st  day  of 
January,  1912,  to  be  by  said  clerk  paid  into  the  treasury  of  this  State,  and  upon  default 
and  failure  so  to  do,  that  the  State  of  Missouri  have  execution  therefor,  to  be  levied  by 
the  marshal  of  this  court  and  enforced  according  to  the  laws  of  this  State  in  such  cases 
made  and  provided.  But  it  is  further  considered,  ordered,  and  adjudged  by  this  court, 
that  if  the  said  International  Harvester  Company  of  America  shall  pay  said  fine  to  the 
clerk  of  this  court  on  or  before  the  1st  day  of  January,  1912,  and  shall  immediately 
cease  all  connection  with  the  International  Harvester  Company  of  the  State  of  New 
Jersey,  and  the  other  corporations  and  copartnership  mentioned  in  the  opinion  filed  in 
this  cause,  in  continuing  and  maintaining  such  unlawful  arrangement,  contract, 
agreement,  combination,  or  understanding  to  lessen  and  destroy  competition  in  the 
sale  of  binders,  reapers,  mowers,  and  other  farm  implements,  and  shall  furnish  the 
court  with  satisfactory  evidence  of  its  full  compliance  with  this  judgment  and  of  its 
intention  in  good  faith  to  cease  all  connection  with  the  said  International  Harvester 
Company,  organized  under  the  laws  of  New  Jersey,  as  well  as  the  other  corporations 
and  copartnership,  mentioned  in  the  opinion  of  this  court,  and  in  the  future  maintain 
and  carry  on  its  business  as  an  independent  corporation  in  obedience  to  the  laws  of  this 
State  and  the  license  heretofore  granted  to  it,  then  the  judgment  of  ouster  herein  shall  i 
be  and  is  suspended,  and  the  writ  of  ouster  herein  will  not  issue  until  expressly  directed  : 
by  order  of  this  court,  and  the  said  International  Harvester  Company  of  America  is 
hereby  given  until  the  1st  day  of  March,  1912,  to  file  the  proofs  of  its  willingness  to 
comply  with  the  judgment  of  this  court,  and  until  that  date,  in  no  event,  will  the  writ  ■ 
of  ouster  be  awarded.  And  it  is  further  considered,  ordered,  and  adjudged  by  the  i 
court  that  if  it  shall  be  shown  to  the  satisfaction  of  this  court  hereafter,  that  notwith- ! 
standing  the  promises  and  assurances  of  the  International  Harvester  Company  of 
America  to  abide  by  this  judgment,  it  has  violated  the  conditions  of  this  judgment, 
and  has  violated  the  statutes  of  this  State  aforesaid,  the  suspension  of  the  writ  of  ouster  ; 
shall  be  removed  by  this  court,  and  absolute  ouster  be  enforced  as  directed  and  i 
adjudged  herein,  and  to  that  end  the  court  hereby  retains  its  full  and  complete  juris¬ 
diction  over  this  cause.  It  is  further  ordered  and  adjudged  that  the  State  of  Missouri, 
at  the  relation  of  the  attorney  general,  have  and  recover  all  its  costs  herein  laid  out,  i 
paid  and  expended,  including  the  allowance  which  may  be  made  to  the  special  com- 1 
missioner  and  the  stenographer  in  taking  and  certifying  the  testimony  herein  and  the  j 
fees  of  all  witnesses  and  officers  executing  process  of  any  and  all  kinds,  as  well  as  all  i 
other  costs  and  expenses  incurred  in  the  prosecution  of  this  action,  and  have  execution 
therefor  against  the  said  respondent,  the  International  Harvester  Company  of  America. 

In  the  Supreme  Court  of  Missouri.  Court  in  banc.  October  term,  1911,  14546. 

State  ex-Informatione  Attorney  General,  E.  W.  Major,  Relator, 

vs. 

The  International  Harvester  Company  of  America,  Respondent. 

This  is  an  original  proceeding  in  this  court  on  the  information  of  the  Attorney 
General,  charging  the  respondent  with  violating  the  antitrust  laws  of  this  State,  i 
There  is  not  much  dispute  about  the  essential  facts  in  the  case;  the  difference 
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between  the  parties  consisting  mainly  in  the  contention  on  the  part  of  the  State  that 
the  acts  that  were  done  by  the  respondent  and  its  associates  were  done  for  the  pur- 
nose  of  suppressing  competition  and  regulating  prices,  and  the  contention  on  the 
other  hand  that  the  acts  were  done  for  the  purpose  of  bringing  about  a  more  rational 
and  conservative  method  of  conducting  the  business  of  manufactuiing  and  selling 
agricultural  implements  within  the  legitimate  bounds  of  the  law  and  with  no  purpose 
of  creating  a  monopoly  or  suppressing  competition  or  regulating  prices  in  the  sense 

that  those  terms  are  used  in  the  statutes.  ,  ,  -n  , 

The  respondent  is  a  Wisconsin  corporation  chartered  m  1881  under  the  name  Paiker- 
Dennet  Harvesting  Machine  Company,  to  engage  in  the  business  of  manufacturing 
and  selling  harvesting  machines;  that  is,  binders,  mowers,  &c.,  and  othei  agncultura 
implements.  It  was  located  at  Milwaukee,  Wisconsin,  and  conducted  its  manufactur¬ 
ing  business  there.  Its  name  was  afterwards  changed  to  Milwaukee  H^vestmg  Com¬ 
pany  and  under  that  name  was  licensed  to  do  business  m  this  State  m  1892.  it 
established  itself  here  and  conducted  its  business  of  selling  its  own  manufactured 
articles  until  the  occurrence  of  the  events  herein  complained  of  by  the  State,  since 
which  time  it  has  conducted  a  business  of  selling  only  the  products  ot  the  Intel  na¬ 
tional  Harvester  Company,  a  New  Jersey  corporation,  which  corporation  will  be 
hereinafter  more  particularly  referred  to  and  discussed.  Aftei  the  organization  o 
he  last-named  corporation  it  acquired  all  the  stock  of  respondent  and  respondent  s 
name  was  again  changed,  the  last  name  being  the  International  Harvester  Company 
of  America  the  words  “of  America”  alone  distinguishing  its  name  fiom  that  of  the 
New  Jersey  corporation.  Respondent  is  frequently  referred  to  m  the  evidence  as 
the  “Milwaukee,”  and  for  convenience  and  ready  distinction  we  will  sometimes  refer 

to  it  by  that  name.  ,  ,  , .  , 

Besides  the  Milwaukee  company  there  were  other  foreign  corporations,  manufac¬ 
turers  and  sellers  of  farm  implements,  the  same  or  similar  character,  licensed  to  do 
business  in  this  State,  among  them  the  McCormick  Harvester  Company,  an  Illinois 
corporation;  the  Plano-Manufacturing  Company,  also  an  Illinois  corporation;  the 
Warder-Bushnell  and  Glessner  Company,  an  Ohio  corporation;  and  the  D.  M  Osborne 
and  Company,  a  New  York  corporation.  In  addition  to  the  above  corporations,  the 
Deerin0,  Company,  which  was  an  Illinois  copartnership,  was  also  a  manufacturer  and 
seller  of  harvesting  machines  and  doing  business  m  tins  State.  The  manufacturing 
plants  of  all  these  concerns  were  located  in  their  respective  State  domicils,  the  busi¬ 
ness  thev  conducted  here  was  that  of  selling  their  manufactured  products.  Iheie 
were  other  concerns  engaged  in  like  business,  but  the  six  companies  above  named 
i  including  respondent,  were  the  chief  concerns,  and  m  1902  (which  was  the  date  of 
;  the  alleged  unlawful  combination)  and  for  several  years  prior  thereto  they  did  from 
80  to  90  per  cent  of  all  harvesting  machine  business  m  the  U  mted  States  and  in  the 
State  of  Missouri.  The  commissioner  has  listed  these  companies  m  the  rank  of  the 
-  relative  volume  of  business  done  by  each  as  follows:  (1)  The  McCormick,  (2 1  the  Reel¬ 
ing  (3)  the  Warder-Bushnell  &  Glessner,  (4)  the  Plano,  (5)  the  Osborne  (6)  the  Mil¬ 
waukee.  The  machines  of  each  company  bore  the  company’s  trade-mark  for  a  name: 

!  “McCormick  ”  “Peering,”  “Champion”  (the  Warder-Bushnell  &  Glessner),  Plano, 
“Osborne,”  and  “Milwaukee,”  and  well  known  to  the  trade  by  their  respective 

l  ^rar) e-marks  * 

In  1902  and  for  several  years  prior  thereto  a  very  active,  an  unusually  active,  com¬ 
petition  was  practiced  by  these  companies  between  themselves  and  others  engaged  m 
like  business.  The  commissioner  describes  the  competition  as  active,  persistent, 
strenuous,  and  fierce.”  Respondent  describes  it  as  “a  bitter  wasteful  warfare,  of  a 
sort  never  known  in  any  other  business  in  the  world.  It  also  says.  Competition  was 
not  fair  and  businesslike,  such  as  the  law  encourages,  but  a  fierce  conflict,  causing  the 
ruthless  ruin  of  competitors,  ’  ’  and  no  fail-  advantage  to  the  farmer  To  avoid  the  disas¬ 
ters  with  which  that  condition  of  the  market  seemed  to  threaten  the  companies  engaged 
in  the  harvester  machine  business  the  International  Harvester  Company,  the  i  ew 
Jersey  corporation,  was  on  August  12,  1902, ;  created,  and  into  it  was  merged  al  t  e 
properties  and  business  of  five  of  the  companies  above  named,  to  wit,  the  McCormic  ', 
the  Deering,  the  Warder-Bushnell  &  Glessner,  the  Plano,  and  the  Milwaukee,  and  m 
Januarv,  1903,  the  New  Jersey  corporation  purchased  all  the  stock  of  the  Osborne 
Company,  and  thereupon  all  the  property  of  that  company  was  transferred  to  the  New 
Jersey  companv.  Thus  in  January,  1903,  the  New  Jersey  company  had  acquired 
the  plants  and  properties  of  the  companies  that  theretofore  had  manufactured  and 
sold  eighty  or  ninety  per  cent  of  all  the  harvesting  machines  m  the  U  nited  States,  and 
to  that  extent  it  thereafter  dominated  the  market.  During  1903  it  acquired  control  ol 
the  Altman-Miller  Company,  an  Ohio  corporation  that  manufactured  and  sold  a  hai- 
vesting  machine  called  the  “Buckeye,”  and  it  has  since  acquired  the  properties  ot 
other  concerns  engaged  in  manufacturing  harvesting  machines  and  other  farm  lmple- 
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ments  in  the  United  States  and  properties  outside  the  United  States.  The  commis¬ 
sioner  finds  the  value  of  all  its  assets  to  be  on  January  31,  1907,  $156,282,454.16. 

The  New  Jersey  corporation  is  engaged  in  manufacturing  all  of  the  harvester  ma¬ 
chines  above  named  and  putting  them  on  the  market  under  their  respective  names 
the  McCormick,  the  Deering,  the  Champion,  &c.,  and  the  respondent  is  its  sole  agent 
ror  putting  its  products  on  the  market.  The  negotiations  which  ended  in  the  organi¬ 
zation  of  the  New  Jersey  company  were  conducted  by  Mr.  Perkins,  of  the  banking 
house  of  J.  P.  Morgan  &  Company,  and  they  were  the  result  of  his  reflections  on  the 
situation  of  the  harvester  machine  business  prompted  by  a  visit  of  Mr.  McCormick  to 
him  in  1902.  _  The  object  of  Mr.  McCormick’s  visit  was  to  obtain  money  to  extend  the 
business  of  his  company.  lie  was  fully  conscious  of  the  danger  to  his  business  threat¬ 
ened  by  the  fierce  competition  of  the  other  concerns  who  were  his  rivals;  his  was  the 
strongest  one  of  them  all,  but  he  wanted  to  gain  more  strength  to  enable  him  to  compete 
with  his  rivals  successfully .  He  did  not  at  that  time  have  any  idea  of  forming  a  com¬ 
bination  with  his  rivals  to  allay  competition  and  control  the  market.  His  talk  with 
Mr.  Perkins  was  in  furtherance  of  his  purpose  to  obtain  more  money  to  extend  his 
business,  and  there  was  nothing  said  between  them  at  that  time  indicative  of  a  pur¬ 
pose  to  form  a  combination.  Having  fully  laid  his  purpose  before  Mr.  Perkins  the 
latter  took  time  to  consider  it,  and  they  parted  with  the  understanding  that  they 
would  meet  again.  Mr.  Perkins’s  reflection  led  him  to  the  conclusion  that  the  condi¬ 
tions  were  favorable  for  the  introduction  into  the  field  of  a  great  corporation  to  engage 
in  manufacturing  harvester  machines  and  other  agricultural  implements.  With  this 
idea  in  his  mind  when  they  met  again  Mr.  Perkins  proposed  to  Mr.  McCormick  to  pur¬ 
chase  his  plant.  The  matter  was  fully  discussed  and  the  proposition  was  agreeable. 
Mr.  McCormick  was  willing  to  sell  and  Mr.  Perkins  to  buy  at  a  price  to  be  agreed  on 
based  on  a  fair  valuation  of  the  property  and  business.  Mr.  Perkins  had  in  mind  then 
the  purchase  of  other  concerns  and  was  negotiating  with  them  and  Mr.  McCormick 
knew  that  fact.  During  these  negotiations  Mr.  Perkins  bought  for  J.  P.  Morgan  & 
Company  all  the  assets  of  the  Milwaukee  company  and  paid  for  them  in  cash.  That 
seems  to  have  been  an  outright  purchase,  not  dependent  in  any  degree  on  the  con¬ 
summation  of  the  negotiations  looking  to  the  purchase  of  the  assets  of  the  other  com¬ 
panies.  Mr.  Perkins  testified  that  he  would  have  bought  the  McCormick  Company, 
even  if  he  could  not  have  obtained  the  others.  He  testified  that  after  talking  with 
McCormick  he  negotiated  with  the  managers  of  the  other  companies,  trading  with 
each  separately.  “After  finding  out  what  I  could  buy  the  companies  for,  I  tried  to 
pay  them  in  the  best  coin  I  had  to  deliver,  and  they  agreed  to  take  stock  in  the  new 
company  in  payment.”  Except  with  the  Milwaukee  company  there  was  no  con¬ 
cluded  contract  of  purchase,  but  only  an  agreeable  understanding  until  July  28th, 
1902,  when  the  respective  representatives  of  all  these  companies  met  around  a  table  in 
New  York  and  each  one  then  and  there  signed  the  contract  for  the  sale  of  the  assets 
of  the  company  he  represented.  Up  to  that  time  there  was  never  a  meeting  of  the 
representatives  of  those  companies  to  discuss  and  agree  upon  the  plan  of  organization. 
The  negotiations  were  conducted  by  Mr.  Perkins,  or  under  his  direction,  with  each 
company  separately.  He  testified  that  he  bought  the  property  of  each  company  just 
as  he  would  buy  a  horse  in  the  market.  The  evidence  shows,  however,  that  each 
company  knew  that  like  negotiations  were  going  on  with  the  other  companies,  and  each 
agreed  to  take  pay  in  stock  in  a  company  to  be  formed.  At  the  date  of  the  signing 
of  the  contracts  the  respective  representatives  of  the  companies  had  come  to  New  York 
in  relation  to  this  business,  but  they  had  held  no  communication  with  each  other; 
they  came  together  for  the  first  time  when  they  signed  the  contracts;  these  contracts 
were  all  alike  and  were  prepared  and  ready  for  signature  vhen  the  parties  met  around 
the  table. 

It  was  not  a  joint  contract,  but  each  executed  a  separate  one  transferring  to  the 
trustee  named  all  the  property  and  rights  of  every  description,  including  accounts  and 
bills  receivable,  trade  marks,  trade-names,  and  good  will  of  his  company.  And  it  was 
provided:  “The  purchase  price  to  be  paid  by  the  purchaser  to  the  vender  for  all  and 
singular  said  property  shall  be  the  aggregate  of  the  several  appraisals  and  valuations 
hereinafter  provided  for  and  of  said  accounts  and  bills  receivable  and  cash,  if  any, 
and  shall  be  payable  in  full-paid,  nonassessable  shares  of  the  capital  stock  of  said  pur¬ 
chasing  company  taken  at  par.”  The  purchasing  company  referred  to  was  the  New 
Jersey  corporation  to  be  thereafter  organized,  the  immediate  transfers  being  to  a  trustee 
to  hold  until  that  organization.  The  acts  of  the  representatives  of  the  several  corpora¬ 
tions  were  duly  sanctioned  and  approved  by  the  stockholders  of  the  respective  com¬ 
panies,  and  by  the  partners  in  the  Deering  Company.  The  agreement  to  take  pay  in 
stock  of  the  company  to  be  formed  applied  to  all  the  companies  except  the  Warder- 
Bushnell  &  Glessner  Company,  the  exception  as  to  that  company  was  made  because 
it  was  discovered  that  part  of  its  capital  stock  was  owned  by  two  estates,  therefore  the 
proportion  belonging  to  those  estates  was  to  be  paid  in  cash,  the  rest  in  stock. 
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\11  of  the  contracting  companies  parted  with  all  their  assets  o±  every  description 
md  good  will  leaving  them  only  the  shares  of  stock  which  were  ot  no  use  or  value. 
The  next  step  was  the  organization  of  the  International  Harvester  Company  under 
the  laws  of  New  Jersey  with  a  capital  stock  of  $120,000,000.00,  winch  was  distributed 
as  follows-  J.  P.  Morgan  &  Company  having  paid  tor  the  property  and  stock  ot  the 
Milwaukee  Company  $3,148,196.68,  and  their  services  and  expenses  in  the  organiza¬ 
tion  being  estimated  at  $3,451,803.34,  they  were  awarded  stock  to  the  amount  of 
$6,600,000.00;  the  tangible  property  ot  the  McCormick,  the  Deerag,  the  Wa  de 
Bushnell  &  Glessner,  and  the  Plano  having  been  appraised  at  $53,400,000.00,  and 
their  guaranteed  bills  receivable  and  accounts  at  $40,000,000.00,  stock  to  the  amoun 
of  $93  400,000.00  was  distributed  to  them,  and  the  remaining  stock  to  the  amount  ot 
$20  000  000.00,  was  issued  to  individuals  who  subscribed  for  it. 

*  After  the  organization  of  the  New  Jersey  corporation  all  the  other  companies  that  had 
been  absorbed  by  it  ceased  to  do  business  and  thereafter  the  business  of  manufacturing 
and  selling  harvester  machines  and  other  farm  implements  was  conducted  by  the 
.New  Jersey  corporation.  But  because  some  states  would  not  admit  into  its  holders 
a  corporation  of  such  large  capital  stock,  and  others  imposed  a  license  tax  that  the 
managers  thought  was  unreasonable,  it  was  decided  that  the  corporation  would  limit 
its  operations  to  manufacturing  the  machines  and  implements  and  would  employ 
another  concern  which  would  not  be  objectionable  to  the  laws  of  those  States,  to  sell 
its  products  For  this  purpose  the  managers  of  the  New  Jersey  corporation  turned 
their  attention  to  the  respondent  in  this  case,  then  called  the  Milwaukee  Han  es  er 
Company  the  property  of  which  the  New  Jersey  corporation  had  already  acquired, 
and  the  stock  of  which  it  also  owned.  The  advantage  of  using  this  respondent  also 
appeared  by  the  fact  that  it  was  already  licensed  m  the  States  where  it  was  desned 
?o  go  and  it  could  operate  in  those  States  as  the  selling  agent  of  the  New  J ersey  corpora- 
tion  under  the  licenses  that  it  already  had.  The  International  Harvester  Company 
r(the  New  Jersey  corporation)  being  then  the  owners  of  the  stock  of  the  respondent,  the 
Milwaukee  Company,  caused  the  respondent’s  name  to  be  changed  to  the  International 
Harvester  Company  of  America  and  chose  its  board  of  directors,  and  since  then  the 
respondent  has  been  engaged  exclusively  in  the  business  of  selling  the  machines  and 

implements  manufactured  by  the  New  Jersey  corporation.  ,  ,  • 

Its  mode  of  doing  business  was  to  appoint  at  different  places  in  the  State  what  s 
called  a  “sales  agent”  who  was  to  conduct  the  business  ot  selling  the  machines  under 
!  certain  specifications  and  limitations  set  out  in  an  elaoorate  contract  on  a  printed  form 
This  contract  for  the  first  three  vears  contained  a  clause  requiring  the  agent  to  seif 
all  the  machines  or  property  received  by  him  under  the  contract  at  such  prices  and 
on  such  terms  as  might  be  fixed  by  respondent  or  its  general  agent,  and  also  an  agree¬ 
ment  on  the  agent’s  part  not  to  accept  the  agency  of  any  other  concern  m  like  business, 
but  those  restrictions  were  eliminated  from  the  contract  used  in  1906  and  tner. after. 

:  Under  the  contract  after  those  clauses  were  eliminated,  the  agent  was  requited  to 
pay  the  company  a  certain  price  for  each  machine  sold,  and  whatever  lie  might  g y 
m  excess  of  that  price  was  his  commissions.  The  Sliding  of  the  price  at  w mch  the 
accent  might  sell  was  within  the  margin  of  his  own  commissions,  the  price  he  was  to 
pay  the  ?ompanv  was  fixed.  The  evidence  showed  that  there  was  a  considerable 
competition  in  the  trade  after  the  absorption  of  the  competing  companies;  some  of 
the  witnesses,  who  were  agents,  testified  that  there  was  as  much  competition  after 
1902  as  there  had  been  before  that  date.  But  the  competition  there  spoken  of  was 
chiefly  between  the  agents  selling  the  different  machines  made  by  the  New  Jeisey 
corporation,  that  is,  an  agent  who  had  the  selling  of  a  ■‘McCormick  wound  compete 
with  one  selling  the  “Deering,”  or  the  “Champion,  or  the  *  Buck-Eye,  &c.,  and  it 
was  within  the"  margin  of  the  agent’s  commissions.  And  the  evidence  showed  that 
there  were  three  independent  companies  in  the  market  competing  with  the  agents 
of  the  respondent,  and  they  did  a  good  business.  But  as  compared  with  the  volume 
of  business  done  by  the  respondent  that  done  by  the  independent  companies  was 
small.  In  entering  into  the  contract  the  agent  was  permitted  to  select  either  the 
“McCormick,”  the  “Deering,”  the  “Champion,  the  Blano,  the  Osborne, 
or  the  “Milwaukee,”  but  was  generally  confined  to  one  line. 

The  evidence  also  shows  that  the  price  of  harvester  machines  was  not  materially 
higher  after  the  New  Jersey  corporation  entered  the  field  than  it  was  before,  until 
1908,  when  it  was  increased  eight  or  ten  per  cent  whilst  in  the  meantime  there  had  been 
a  greater  increase  in  the  price  of  the  material  and  labor  used  m  then  cons  rue  ion. 
The  evidence  also  shows  that  whilst  harvesting  machines  were  the  chief  products  of 
the  companies  absorbed  by  the  International  Harvester  Company,  that  company  has 
greatly  enlarged  its  business  and  extended  it  to  many  other  farm  implements  and 
has  thus  put  itself  im  competition  with  the  many  concerns  that  theretofore  were  and 
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still  are  engaged  m  manufacturing  such  other  farm  implements  and  the  farmers 
generally  have  profited  thereby.  The  evidence  also  shows  that  the  machines  manu¬ 
factured  by  the  International  company  have  been  greatly  improved  in  quality  and 
the  item  of  repair  material  has  been  reduced  in  price  and  placed  within  closer  reach 
of  the  farmer.  On  the  whole  the  evidence  shows  that  the  International  Harvester 
Company  has  not  used  its  power  to  oppress  or  injure  the  farmers,  who  are  its  customers. 

I. 

In  1902,  when  the  negotiations  which  led  up  to  the  organization  of  the  International 
Harvester  Company  were  begun,  competition  between  the  large  harvester  machine 
companies  m  the  United  States  was  such  as  to  reduce  the  market  to  a  condition  that 
was  deplorable  from  the  standpoint  of  the  competing  companies  and  it  is  not  certain 
that  its  tendency  was  towards  the  ultimate  advantage  of  the  consumer  of  those  ma- 
chines.  Whilst  the  tendency  of  fair  competition  is  to  produce  a  wholesome  condition 
of  the  market,  yet  competition  may  be  of  such  a  character  and  so  designed  as  to  destroy 
the  weaker  competitors,  leaving  only  the  giant  in  the  field,  who  then  would  have  a 
monopoly  of  the  market.  The  law  is  not  interested  alone  in  the  consumer  but  it  has 
regard  also  for  the  producer  and  would  it  if  could  protect  a  small  manufacturer  or 
dealer  from  the  destruction  that  the  avarice  of  a  powerful  rival  might  design.  Therefore 
the  argument  of  the  learned  counsel  for  the  respondent  is  not  without  force  that  the 
competition  that  existed  in  1902  in  the  harvester  machine  market  was  not  the  kind  of 
competition  that  the  lawmakers  had  in  mind  when  they  enacted  the  antitrust  statutes. 
But  unfortunately  for  that  argument  it  is  impossible  for  the  legislature  to  prescribe  a 
general  rule  by  which  competition  conducive  to  a  wholesome  condition  of  the  market 
can  be  distinguished  from  a  competition  that  is  demoralizing  and  disorganizing  In  1 
a  later  case  (Standard  Oil  Co.  v.  U.  S.,  31  Sup.  Ct.  Reporter,  502)  the  Supreme  Court 
of  the  United  States  held  that  the  act  of  Congress  which  prohibits  contract  that  had 
for  its  purpose  a  restraint  of  trade,  but  only  such  reason,  and  when  so  construed  it  did  H 
not  forbid  the  making  of  every  contract  that  had  for  its  purpose  a  restraint  of  trade 
but  only  such  as  had  for  its  purpose  an  unreasonable  restraint  of  trade;  and  for  an 
example,  the  court  referred  to  contracts  whereby  a  voluntary  restraint  would’ be  put 
by  an  individual  on  his  own  right  to  carry  on  his  trade  or  calling;  contracts  of  which 
character  were  by  the  common  law  of  England  at  one  time  held  to  be  void,  but  the 
doctrine  was  afterwards  modified  so  that  it  was  only  when  a  restraint  by  contract  was 
so  general  as  to  be  coterminous  with  the  Kingdom  that  it  was  treated  as  void.  Reading 
the  whole  opinion  in  that  case  we  infer  that  when  the  court  says  a  reasonable  restraint 
of  trade  is  not  forbidden  by  the  statute,  it  refers  to  the  restraint  which  is  placed  on  the 
trade  by  the  terms  of  the  contract  or  by  the  act  in  question.  Under  that  decision  as 
we  understand  it  if  a  contract  provides  for  a  reasonable  and  lawful  restraint  of  trade  i 
it  is  not  forbidden  by  the  statute,  or  if  the  act  done  is  potential  only  of  such  a  reasonable 
restraint  it  is  not  condemned.  Under  the  rule  there  laid  down  if  a  contract  in  ques- 
tion  or  an  act  of  combination  is  significant  or  potential  only  of  a  reasonable  restraint 
of  competition  it  is  not  within  the  condemnation  of  the  statute.  But  when  a  contract 
or  act  of  combination  is  to  be  upheld  on  the  theory  that  it  is  only  a  reasonable  restriction 
on  trade,  it  must  appear  on  the  face  of  the  contract  or  act  that  the  restriction  which  it 
creates  is  limited  within  reasonable  bounds.  It  will  not  avail  one  who  attempts  to 
defend  a  contract  unlimited  in  its  terms  or  act  that  is  unlimited  in  the  apparent  scope 
of  its  power  to  say  that  it  will  be  used  only  in  a  moderate  degree.  The  law  is  jealous  ] 
of  an  unlimited  power  in  such  case  in  whosesoever  hands  it  may  be  placed.  After 
laying  down  the  rule  of  reasonable  construction  the  court  turned  to  the  facts  of  that 
case  and  held  that  the  acquisition  of  power  by  the  Standard  Oil  Company  betokened 
its  unlawful  purpose.  The  court  said:  /‘Because  the  unification  of  power  and  control 
over  petroleum  and  its  products  which  was  the  inevitable  result  of  the  combining  in 
the  New  Jersey  corporation  by  the  increase  of  its  stock  and  the  transfer  to  it  of  the 
stocks  of  so  many  other  corporations,  aggregating  so  vast  a  capital,  gives  rise,  in  and  of 
itself  m  the  absence  of  countervailing  circumstances,  to  say  the  least,  to  the  prima  facie 
presumption  of  intent  and  purpose  to  maintain  the  dominancy  over  the  oil  industry, 
not  as  a  result  of  normal  methods  of  industrial  development,  but  by  new  means  of 
combination  which  were  resorted  to  in  order  that  greater  power  might  be  added  than 
would  otherwise  have  arisen  had  normal  methods  been  followed,  the  whole  with  the 
purpose  of  excluding  others  from  the  trade  and  thus  centralizing  in  the  combination 
a  perpetual  control  of  the  movements  of  petroleum  and  its  products  in  the  channels 
of  interstate  commerce.” 

And  again  the  court  said:  “So  far  as  the  decree  held  that  the  ownership  of  the  stock 
of  the  New  Jersey  corporation  constituted  a  combination  in  violation  of  the  first 
section  and  an  attempt  to  create  a  monopoly  or  to  monopolize  under  the  second  section 
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md  commanded  the  dissolution  of  the  combination,  the  decree  was  clearly  appro- 

•  .  y ) 

^In  the  case  at  bar  we  are  to  take  the  acts  of  the  parties  and  judge  their  purpose 
-)V  the  consequence  that  would  naturally  result.  When  men  deliberately  and  mtel- 
isrently  go  to  work  and  acquire  power  that  will  enable  them  to  control  the  market, 
tlif  they  choose  to  exercise  it,  there  is  no  use  for  them  to  sav  that  they  did  not  intend 
■'to  control  the  trade  or  limit  competition,  nor  when  the  legality  of  their  act  of  acquisi¬ 
tion  is  in  question  is  it  any  use  for  them  to  say  we  have  not  used  the  power  to  oppress 
mv  one.  Counsel  for  respondent  argue  that  the  mere  possession  of  power  incident  to 
ithe  possession  of  wealth  is  not  unlawful  if  it  is  not  unlawfully  exercised,  and  that  is 
so  Wealth  is  power,  and  it  may,  without  violation  of  law,  be  excensed  to  influence 
the  market.  The  statute  we  are  now  considering  is  not  designed  to  lnmt .the  amount 
}f  wealth  one  may  lawfully  acquire,  therefore  not  designed  to  limit  the  influence 
that  wealth  may  exert,  but  it  is  designed  to  forbid  the  acquisition  of  power  for  the 
purpose  of  influencing  the  market  by  combinations  of  interests  that  otherwise  would 
compete  in  the  market.  The  law  regards  such  a  power  acquired  by  such  a  combina¬ 
tion  as  dangerous  to  the  rights  of  the  people  and  forbids  its  acquisition.  If  imme¬ 
diately  on  the  organization  of  the  International  Harvester  Company  and  its  appoint¬ 
ing  the  respondent  to  act  as  its  agent  and  before  any  of  its  products  were  put  on  the 
market  an  information  in  quo  warranto  had  been  presented  m  court  against  it  it 
would  have  been  no  answer  to  the  complaint  for  the  respondent  to  say,  true  it  is  we 
have  this  power,  but  we  are  not  going  to  use  it  to  the  injury  of  the  farmers  or  of  other 
dealers  in  the  same  kind  of  implements.  Neither  is  it  any  defense,  after  operating 
under  the  power  for  a  time,  to  say  we  have  not  up  to  this  date  used  the  power  to  injure 

^Doubtless  it  could  have  been  well  said  in  behalf  of  the  Standard  Oil  Company  in 
the  case  above  cited  that  under  its  operation  the  price  of  coal  oil  had  not  been  increased 
and  that  many  products  of  petroleum  other  than  illuminating  oil,  not  before  known 
or  used  had  been  developed,  and  on  the  whole  the  public  had  been  benefited,  although 
in  the  acquirement  of  the  power  small  producers  and  dealers  may  have  been  driven 
out  of  business  and  ceased  to  compete  in  the  market ..  .  . 

So  in  the  case  at  bar,  the  price  of  harvesting  machines  has  not  increased  in  propor¬ 
tion  to  the  increased  cost  of  construction  or  the  increased  merit  of  the  machines,  and 
respondent  has  bought  other  farm  implements  into  trade,  and  it  is  also  true  that  not 
all,  though  some  of  the  smaller  concerns  that  were  competitors  in  the  market,  have 
ceased  their  struggle  for  existence  and  retired  from  the  field. 

There  can  be  "no  doubt  but  that  the  competition  that  existed  between  the  con¬ 
cerns  that  were  engaged  in  manufacturing  and  selling  harvester  machmes  m  1902 
was  the  moving  cause  of  the  organization  of  the  International  Harvester  C  ompany, 
and  there  can  be  no  doubt  but  that  that  competition  ceased  when  that  corporation 
took  charge  of  the  business.  The  suppressing  of  that  competition  may  not  have  been 
Mr.  Perkins’s  purpose;  he  may  have  thought  that  he  could  organize  a  great  corpora¬ 
tion  that  could  live  and  prosper  in  spite  of  competition.  He  bought  the  Milwaukee 
Company  without  waiting  to  see  what  he  could  do  with  others,  and  he  said  that  he 
would  have  bought  the  McCormick  even  if  he  could  not  have  bought  the  others. 
But  we  are  not  concerned  with  what  he  would  have  done;  our  attention  is  directed 
to  what  he  did,  and  that  was  the  buying  of  all  these  concerns  and  combining  them 
in  one  corporation,  with  the  result  that  the  fierce  competition  that  had  existed  ceased. 
He  said  that  he  bought  the  property  of  each  of  these  companies  just  as  he  would  buy 
a  horse  in  the  market.  He  was  probably  mistaken  in  that  figure  of  speech.  This 
transaction  was  conducted  with  great  skill  and  ability  and  evidently  with  an  eye 
on  the  antitrust  statutes  of  this  and  other  States,  with  the  purpose  of  either  avoiding 
or  evading  those  statutes.  Whilst  the  negotiations  with  each  company  were  con¬ 
ducted  separately,  yet  they  were  conducted  with  reference  to  the  result  of  like  nego¬ 
tiations  with  the  other  companies.  No  definite  contract  of  purchase  was  conclucied 
with  either  company,  except  the  Milwaukee,  until  like  contracts  were  made  with 
the  others,  and  the  agreement  to  take  pay  in  stock  of  the  corporation  to  be  formed 
showed  that  the  managers  of  each  company  knew  of  what  the  corporation  was  to  con¬ 
sist.  The  managers  of  these  several  corporations  were  men  of  conspicuous  business 
intelligence;  they  would  never  have  agreed  to  sell  the  property  of  their  companies 
and  take  pay  in  stock  of  a  corporation  to  be  formed  unless  they  knew  of  what  that 
corporation  was  to  consist.  The  fact  that  they  did  not  all  get  together  and  agree  to 
merge  their  companies  in  one,  but  on  the  contrary  each  conducted  its  part  of  the 
scheme  in  form  as  if  it  were  simply  making  a  sale  of  its  property,  shows  that  they 
were  acting  in  fear  of  the  antitrust  statutes.  And  the  fact  that  they  did  not  all  sign 
one  contract,  but  each  a  separate  one,  shows  caution  to  avoid  the  appearance  of  com¬ 
bination;  yet  when  all  the  several  contracts  were  signed  the  effect  was  the  same 
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as  if  they  had  all  signed  one  contract.  And  the  fact  that  the  representatives  of  the 
five  companies  were  all  in  New  York  on  that  business  at  the  same  time  but  stopping 
at  different  hotels  and  holding  no  communication  with  each  other  again  shows  cam 
tion.  If  there  had  been  no  antitrust  laws  in  the  land  and  these  gentlemen  had  all 
concluded,  in  order  to  suppress  what  they  call  this  unbusinesslike  and  ruinous  com¬ 
petition,  to  unite  their  interests  in  one  great  company  (as  in  fact  they  did),  the  most 
natural  thing  for  them  to  have  done  would  have  been  to  meet  together  and  talk  it 
over  and  agree  on  the  details.  In  the  case  above  cited  the  Supreme  Court  of  the 
United  States,  commenting  on  the  comprehensive  terms  of  the  antitrust  act  of  Con¬ 
gress,  which  in  that  particular  is  like  our  statute,  said:  “That  in  view  of  the  many 
new  forms  of  contracts  and  combinations  which  were  being  evolved  from  existing 
economic  conditions,  it  was  deemed  essential  by  an  all-embracing  enumeration  to 
make  sure  that  no  form  of  contract  or  combination  by  which  an  undue  restraint  of 
interstate  or  foreign  commerce  was  brought  about  could  save  such  restraint  from 
condemnation.  ’  ’  And  so  we  say  under  our  statute  the  form  of  contract  under  which 
this  combination  was  brought  about  can  not  save  it  from  condemnation,  and  respond¬ 
ent  can  not  escape  the  result  by  saying  it  was  not  designed  to  suppress  reasonable 
competition,  but  only  the  ruinous  and  unbusinesslike  methods  that  were  then  in 
practice,  because  there  is  no  such  limit  in  the  power  conferred. 

We  hold  that  the  International  Harvester  Company,  the  New  Jersey  corporation, 
is  an  unlawful  combination  to  suppress  competition  and  regulate  prices  within  the 
meaning  of  our  statute,  and  therefore  it  has  no  right  to  do  business  in  this  State. 

II. 

The  respondent  the  International  Harvester  Company  of  America,  the  Wisconsin 
corporation,  is  doing  business  in  this  State  under  a  license  issued  to  it  by  the  secretary 
of  state  in  1892.  At  that  time  it  was  an  independent  corporation  under  the  name  of 
the  Milwaukee  Harvester  Company,  manufacturing  and  selling  its  own  harvester 
machines.  Of  this  corporation  the  commissioner  says:  “This  corporation  and  its 
stockholders  once  had  capital,  now  it  has  none;  everything  that  it  or  its  stockholders 
once  had  now  belongs  to  the  International  Harvester  Company.  *  *  *  The 
respondent  in  truth  and  in  fact  is  a  mere  sales  department  of  the  International  Har¬ 
vester  Company.” 

t  At  the  date  of  the  organization  of  the  International  Harvester  Company  and  at  the 
time  it  began  doing  business  in  this  State  through  the  agency  of  the  respondent  it  could 
not  have  obtained  a  license  in  its  own  name'because  at  that  time  our  law  did  not 
admit  into  the  State  a  foreign  corporation  of  such  large  capital,  but  since  then  our 
statute  has  been  amended  and  the  amount  of  the  capital  is  now  no  objection.  But 
the  fact  is  the  International  Harvester  Company  began  doing  business  in  this  State 
through  the  agency  of  the  respondent  at  a  time  when,  even  if  it  was  otherwise  entitled, 
it  could  not  have  obtained  a  license  in  its  own  name.  And  although  now  the  amount 
of  its  capital  stock  would  not  exclude  it  from  the  State  yet  the  fact  that  it  is  an  un¬ 
lawful  combination  in  the  light  of  our  antitrust  statutes  would  exclude  it.  What  a 
principal  is  forbidden  to  do  in  his  own  name  he  can  not  do  through  an  agent.  If  a 
principal  has  no  authority  he  can  not  confer  authority  on  an  agent. 

There  is  another  aspect  in  which  the  respondent  appears.  When  the  respondent 
obtained  its  license  to  do  business  in  this  State  it  was  an  independent  corporation 
manufacturing  and  selling  its  own  machines  and  it  was  for  the  purpose  of  selling  its 
own  product  that  the  license  was  granted.  It  now  has  no  business  of  its  own,  no 
property,  no  independent  existence,  it  is  in  fact  a  mere  sales  department  of  the  Inter¬ 
national  Harvester  Company,  which  company  has  never  been  licensed  to  do  business 
in  this  State.  We  do  not  mean  to  say  that  the  respondent  while  doing  the  business 
for  which  it  was  licensed  in  1892  could  not  also,  if  its  charter  so  provided,  have  acted 
as  agent  for  some  other  concern  and  sold  its  goods,  provided  the  other  concern  could 
have  lawfully  sold  its  own  goods,  but  whether  when  the  respondent  committed  a  com¬ 
plete  abandonment  of  the  business  for  which  it  was  licensed,  had  no  longer  any  business 
of  its  own,  it  could  take  up  a  mere  agency  is  a  question  worthy  of  consideration. 
But  perhaps  there  is  no  use  deciding  that  question,  since  we  have  already  concluded 
that  respondent’s  principal  has  not,  and  has  never  had,  any  right  to  do  business  in 
this  State,  therefore  as  its  principal’s  agent  respondent  has  no  such  right.  The  amount 
paid  by  respondent  for  the  license  issued  to  it  in  1892  was  $62.50,  which  was  the 
minimum  tax  prescribed  by  the  statute,  and  was  estimated  on  the  representation  of 
the  respondent  at  that  time  as  to  the  proportion  of  its  capital  stock,  which  was 
$750,000.00,  represented  by  its  business  in  this  State.  The  International  Harvester 
Company,  with  a  capital  of  $120,000,000.00,  even  if  it  was  not  otherwise  excluded,  could 
not  lawfully  use  the  license  based  on  an  estimate  of  the  proportion  of  the  capital 
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«tnrk  of  another  company  which  was  less  than  a  hundredth’s  part  of  its  capital,  i 
such  were  permitted,  corporations  with  enormous  capital  would  soon  learn  to  organize 
or  acquire  smaller  ones  and  send  them  into  the  State  to  do  its  business  with  a  minim 

fee.  m 

We  have  already  said  in  effect  that  when  a  party  is  called  into  court  to  answer  a 
charge  of  unlawful  combination  in  restraint  of  trade,  it  is  no  defense  to  say  that  the 
nower  thus  acquii'ed  has  been  or  will  be  used  with  moderation.  But  aftei  the  court 
had  adiudged  the  party  guilty  of  the  act  charged  and  comes  to  consider  the  penal  ^ 
to  be  adiudged,  the  past  conduct  of  the  party  in  the  exercise  of  its  power  is  a  fact 
worthy  of  consideration.  Our  antitrust  statute  says  that  if  the  party  found  gm 
of  the‘ act  forbidden  is  a  domestic  corporation  its  charter  shall  be  adjudged  foifeitea 
and  if  it  is  a  foreum  corporation  its  right  to  do  business  m  this  State  shall  be  adjudge  - 
forfeited  Besides1  the  ^statute  we  have  the  common  law  on  the  subject  o  combina¬ 
tions  in  restraint  of  trade  and  the  penalties  under  that  law;  m  this  respect  the  State 
courts  have  a  jurisdiction  that  the  Federal  courts,  who  have  no  common-lav  juris- 

diinhletermtoi^rihe  penalty  to  be  adjudged  in  a  case  of  this  kind  the  court  should 
regard  to  the  consequence  to  follow  its  decision.  It  would  be  an  injury  to  the 
people  of  this  State  to  forbid  the  International  Harvester  Company  to  do  business 
here  therefore  whilst  we  must  obey  the  mandate  of  the  statute  and  pronounce  a 
iudo-ment  of  ouster  yet  we  may  suspend  the  execution  of  the  judgment,  as  this  corn  t 
income*1 cases° has  sometimes  done,  on  terms  that  would  be  fair  to  the  corporation  and 

mndusive  to  the  welfare  of  the  people  of  the  State.  ,  ■  c 

One  of  the  evils  intended  to  be  guarded  against  by  the  law  is  the  enhancing  o 
prices  to  the  injury  of  the  consumer,  but  that  is  not  the  only  evil  that  may  be  done 
by  a  great  power  in  the  market,  the  driving  of  small  competitors  out  of  the  trade  is  a 
wrong1  that  the  law  would  prohibit.  This  is  not  a  paternal  government  and  the  State 
does  not  undertake  to  deprive  one  of  the  advantage  his  greater  wealth  gives  him  m 
the  market  over  one  of  smaller  means,  but  it  does  undertake  to  prevent  a  combination 
of  i^erests  toedrfve  others  out  of  the  market.  If  the  International  Harvester  Com¬ 
pany  were  disposed  to  exercise  the  power  its  enormous  wealth  gives,  and  if  were 
lStumpstrained  to  do  so,  it  could  drive  every  competitor  it  now  has  from  the  field. 
In  considering  what  restraints  the  court  in  this  case,  m  that  respect,  shoulu  impose, 
we  experience  difficulty.  A  company  of  so  much  strength  has  the  powei  to  tern- 
!  Irarflv  reduce  the  price  of  its  goods  to  such  a  degree  as  that  all  competitors  would 
be  compelled  to  either  sell  out  or  quit  the  business,  and  when  the  field  by  such  means 
would-be  cleared  the  prices  would  be  at  the  will  of  the  survivor  There  would  be 
.  no  advantage  to  the  people  in  that.  On  the  other  hand,  it  will  not  do  to  say  that  this 
company  shall  not,  because  of  the  superior  facilities  it  possesses  for  economical  manu¬ 
facturing  put  its  products  on  the  market  at  a  price  that  other  concerns  possessing 
less  facilities  can  not  afford  and  must  therefore  leave  the  field.  A  or  will  it  do  to  sa> 
that  this  corporation  shall  not  buy  out  the  smaller  manufacturers  and  dealers,  for 
that  might  be  unjust  to  the  latter,  depriving  them  of  an  opportunity  to  sell  wnen  the: 

80  mhe^nternational  Harvester  Company  is  to  be  permitted  to  continue  to  do ^smess 
in  this  State  either  in  its  own  name  or  through  the  agency  of  respondent  ^  must  be  en 
condition  that  it  shall  not  use  its  power  either  to  force  a  competitor  to  sell  01  drive  it 
out  of  the  market  by  unfair  methods,  and  that  it  will  not  raise  thepnces  oftheart  . 
it  sells  beyond  a  fair  profit  on  their  cost  and  the  expense  of  marketm  the  same  . 
since  the ‘  International  Harvester  Company  has  been  doing  business  in  thM  State 
through  the  agency  of  respondent,  under  license  that  it  had  no  light  to  use  it  should 
pay  to  the  State  a^easonatle  sum’  for  the  privilege  enjoyed,  and  it  should  take  out  a 
license  in  its  own  name  under  the  terms  and  conditions  prescribed  m  section  3039, 
Revised  Statutes,  1909,  and  pay  therefor  the  tax  m  that  section  Prescribed l 
on  the  proportion  of  its  capital  stock  represented  by  its  property  : and  bus:  33  n  Mis¬ 

souri.  and  subject  itself  to  all  the  requirements  of  foreign 
in  this  State  prescribed  in  article  1  of  chapter  33  of  the  Revised  Statutes  of 
license  so  to  be  taken  out  to  stand  revoked  if  at  any  time  hereafter  on  motion  of  t  . 
attorney  general  it  be  made  to  appear  to  this  court  that  the  corporation  either  p  . 
son  or  by  its  agent  has  violated  any  of  the  conditions  above  specified.  If  the  Inter¬ 
na  tionaf  Harvester  Company  sees  fit  to  comply  with  the  terms  abo\  e  specific  ,  . 

carry  on  its  business  in  tMs  State  either  in  person  or  through  the  agency  of  the  respond¬ 
ent,  but  not  on  the  respondent’s  present  license.  .  .  nQTV 

The  International  Harvester  Company  not  being  a  party  to  this  suit,  of  course ;  we  ca 
impose  no  fine  or  other  penalty  on  it;  it  not  being  m  this  State  it  is  not  subje 
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the  respondent  °Uf  b°rders‘  We  can  only  affect  itj  in  the  Person  of  its  representative, 

oAhe-Jlldgn?ent  is  t,hat  the  license  issued  to  respondent  in  1892  to  do  business  in  this 
State  is  hereby  revoked,  and  that  respondent  pay  the  costs  of  this  suit.  But  it  is  fur¬ 
ther  adjudged  that  if  the  International  Harvester  Company  shall  within  six  days  pav 
the  above-mentioned  reasonable  sum  to  be  fixed  by  the  court  on  motion  to  be  herein¬ 
after  made  and  shall  take  out  a  license  to  do  business  in  Missouri  on  the  terms  and  con¬ 
ditions  above  specified  it  may  conduct  its  business  here  either  in  its  own  name  or 
through  the  respondent  as  its  agent  until  the  license  expires  by  law  or  a  breach  of  one 
or  more  of  the  conditions  above  mentioned. 

Lamm,  Ferris,  and  Brown,  JJ.,  concur  in  all  except  the  judgment  suggested  in  this 
opinion.  Judge  Kenmsh  not  sitting,  having  been  of  counsel. 

Leroy  B.  Valliant,  C.  J. 


14546. 

State  ex  Inf.  Att’y  Gen’l  Inf. 
vs. 

International  Harvester  Company,  Resp. 

Now,  at  this  day,  the  court,  having  considered  and  fully  understood  the  respondent’s 
motion  for  a  rehearing  and  to  modify  the  judgment  herein,  doth  order  that  the  judg¬ 
ment  rendered  herein  on  November  14th,  1911,  be,  and  it  is  hereby,  modified  to  the 
extent  of  reducing  the  fine  of  $50,000  therein  imposed  to  $25,000.  In  other  respects 
that  judgment  will  stand  as  rendered  and  the  motion  for  a  rehearing  is  overruled 

Now,  at  this  day,  the  court,  having  considered  and  fully  understood  the  application 
of  Hon.  Iheodore  Brace  for  an  allowance  as  commissioner  herein,  doth  order  that 
he  be,  and  he  is  hereby,  allowed  the  sum  of  $5,000  for  his  services  as  such  commis¬ 
sioner,  and  the  sum  of  $431.00  for  his  expenses  incurred  as  such  commissioner.  From 
the  said  sum  of  $5,000  for  his  services  is  to  be  deducted  the  sum  of  $900,  advanced 
to  the  commissioner,  one-half  by  the  attorney  general  for  the  State  and  one-half 
by  the  respondent,  the  amount  to  be  paid  to  the  commissioner  being  $4  531  to  be 
taxed  as  costs.  And  the  said  sum  of  $450  advanced  by  the  attorney  general  on  the 
part  of  the  State  is  to  be  taxed  as  costs  in  favor  of  the  State.  It  is  further  ordered  bv 
the  that  the  sum  of  $1,561.80  be,  and  the  same  is  hereby,  allowed  in  favor  of 
J.  L.  Roberts,  for  his  services  as  stenographer  herein  and  for  expenses  incurred  to 
be  taxed  as  costs.  It  is  further  ordered  by  the  court  that  the  fees  of  witnesses’ for 
attendance  and  mileage  for  the  State  and  for  the  respondent,  as  shown  by  the  com¬ 
missioner  s  report,  be,  and  they  are  hereby,  allowed,  and  ordered  taxed  as  costs. 

In  the  Supreme  Court  of  Missouri,  in  banc,  October  term,  1911,  No.  14546. 

State  ex  Informatione  Attorney  General  E.  W.  Major,  Relator, 

vs. 

The  International  Harvester  Company  of  America,  Respondent. 

Per  Curiam: 

V$™motion  f°r  rehearing,  the  judgment  heretofore  agreed  upon  in  this  cause  is 
modified  so  as  to  reduce  the  fine  imposed  upon  respondent  from  fifty  thousand  dol¬ 
lars  to  twenty-five  thousand  dollars,  and  said  judgment  as  modified  is  approved  and 
respondent  s  motion  for  rehearing  denied. 

In  the  Supreme  Court  of  Missouri.  Court  in  Bank.  October  term,  1911,  No.  14546. 

State  ex  Informations  Attorney  General  E.  W.  Major,  Relator, 

vs. 

The  International  Harvester  Company  of  America,  Respondent. 

ON  MOTION  TO  MODIFY  JUDGMENT. 

I  do  not  concur  in  the  judgment  of  the  majority,  on  respondent’s  motion  to  modify, 
by  which  judgment  the  fine  or  penalty  is  reduced  from  $50,000  to  $25,000.  I  think 
tne  fane  as  originally  fixed  was  low  enough  and  yet  a  dignified  sum  for  the  case.  I 
nave  always  been  conservative  in  matters  of  this  kind.  In  separate  opinion  in  case 
of  State  ex  Inf.  vs.  Standard  Oil  Co.,  218  Mo.  1.  c.  473,  I  said: 
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“The  opinion  calls  for  but  one  judgment  as  to  ailre^pondents  that  ^ouster 
Duster  as  to  the  Standard  Oil  Company  of  Indiana  and  the  Republic  Oil  company 
a  but  a  slight  punishment,  for  they  can  continue  m  business  elsewhere.  In  my 
,vay  of  thinking  these  companies  should  not  only  be  ousted  ot  their  license  to  do 
business  in  this  State,  but  that  a  substantial  fine  should  be  added.  I  also  think 
hat  as  to  the  Waters-Pierce  Company,  the  judgment  of  ouster  should  not  §?•  A® 
t  a  judgment  of  guilt  should  be  entered  and  a  reasonable  fine  fixed.  Even  this 
vould  be  harsh  upon  the  minority  stock  ownership  m  the  corporation,  but  as  the 
corporation  has  violated  the  law  in  our  discretion  we  should  fix  a  reasonable  punish¬ 
ment  That  of  ouster,  called  for  by  the  opinion  of  my  brother,  is  more  than  a  rea¬ 
sonable  punishment.  We  have  full  precedents  in  this  court  in  the  Insurance  Trust 

Case,  as  in  others  decided  by  this  court.  .  ^ 

I  therefore  concur  in  the  opinion  of  my  brother  as  to  a  general  judgment  ot  0>uiity, 
out  think  the  punishment  as  to  two  of  the  respondents,  as  indicated  by  the  opinion, 
is  insufficient,  and  that  of  the  other,  the  Waters-Pierce  Company,  is  excessive 

And  when  I  suggest  that  the  punishment  of  the  two  is  not  sufficient  I  do  not  mean 
to  sav  that  courts  should  become  crazed  upon  any  subject  or  against  any  interest 
out  should  be  governed  by  that  calm  judicial  judgment  that  has  always  characterized 
he  decree  of  unbiased  judicial  tribunals.  Popular  crazes  have  no  place  m  the  judi¬ 
cial  opinion.  With  these  views  firmly  fixed,  I  feel  that  I  should  insist  upon  modi¬ 
fication  of  the  judgment  indicated  by  the  opinion  to  the  extent  herein  stated.  Oth- 

I srwis6  I  concur.”  .  .  .  . 

"  From  that  conservation  there  expressed  I  do  not  desire  to  depart  m  this  case, 

although  such  conservation  was  liable  to  be  shocked  by  the  $1,000,000  fine  urged  y 
part  of  the  court  in  the  Standard  Oil  case.  In  case  of  State  ex.  Int.  v.  Delmar  Jockey 
Club  (200  Mo.,  34),  no  fine  was  inflicted  by  a  majority  of  the  court,  but  it  must  be 
recollected  that  in  that  case  an  absolute  ouster  was  fixed  as  a  punishment.  In  tne 
Standard  Oil  case,  supra,  we  recognized  the  right  of  the  court  to  fix  a  fine  in  addition 
to  an  absolute  ouster,  for  in  that  case  we  granted  an  absolute  ouster  as  to  two  of  the 
respondents  and  in  addition  required  each  of  them  to  pay  a  fine  of  $50,000.  As  to 
the  third  respondent,  the  Waters-Pierce  Oil  Co.,  we  granted  a  conditional  ouster,  as 

in  this  case,  and  fixed  a  fine  of  $50,000.  j  j  n 

The  evidence  in  the  Standard  Oil  case  shows  that  the  Standard  Oil  lompany 
proper  had  acquired  a  bare  majority  of  the  stock  in  the  Waters-Pierce  Oil  Company 
and  had  gained  control  over  the  company  by  reason  thereof.  Mr.  Pierce,  the  leader 
of  the  minority  stock,  had  fought  against  the  violation  of  the  law.  So  strong  was 
his  opposition  to  the  course  of  conduct  which  violated  our  laws,  that  he  was  depose 
as  the  head  of  the  corporation  which  he  organized  and  which  bore  his  name,  this 
was  a  matter  of  consideration  in  fixing  the  fine  in  that  case,  because  such  fine  had 
to  be  borne  by  the  minority  stockholders  as  well  as  by  the  majority  stockholders. 
These  minority  stockholders  had  opposed  the  violation  of  law,  although  their  corpo¬ 
ration,  through  the  majoritv  holding,  had  violated  the  law. 

We  have  nothing  like  this  in  the  case  at  bar.  In  the  case  at  bar  not  a  finger  was 
raised  against  the  open  and  flagrant  violation  of  our  law.  The  respondent  was 
licensed  to  do  business  in  this  State.  It  was  in  this  State  m  open  competition  with 
other  harvesting  companies.  Its  stock  was  sold  to  J.  P.  Morgan  and  Company,  and 
for  a  short  time- it  continued  as  before  in  this  State.  Shortly,  however,  respondent 
in  utter  disregard  to  our  laws,  entered  into  the  arrangement  by  which  competition 
in  farm  machinery  became  a  thing  of  the  past.  From  that  time  (190lfi  to  t  i^  1 
openlv  and  notoriously  violated  our  laws  by  maintaining  the  original  unlawful 
arrangement.  For  nine  vears  it  has  been  permitted  to  pilfer  the  pockets  ot  the  agri¬ 
culturists  of  this  State,  and  now  it  is  said  that  a  fine  of  $50,000  is  too  much.  It  is 
now  said  that  $25,000  is  sufficient.  We  do  not  feel  that  the  matter  should  pass  without 
notice,  and  hence  this  opinion. 

Nor  is  this  continuous  violation  of  law  all  that  should  be  considered.  Respondent, 
as  the  Milwaukee  Harvester  Co.,  had  a  capital  stock  of  $750,000.  When  the  Morgan 
crowd  got  hold  of  it,  this  stock  was  raised  to  $3,000,000.  Lnder  the  law  it  has  paid 
taxes  in  Missouri  only  on  a  basis  of  the  proportional  part  of  that  stock  used  in  Missouri. 

During  all  this  lime,  under  the  evidence,  it  was  really  the  agent  of  the  interna¬ 
tional  Harvester  Co.,  the  New  Jersey  corporation.  The  latter  was  a  *120, 000, 000 
concern.  Had  this  latter  company  undertaken  to  do  business  in  this  htnte,  it  would 
have  been  compelled  to  pay  taxes  on  the  proportionate  part  wfiicfi 

was  used  in  Missouri  instead  of  the  proportionate  part  ot  $3,000,000.  Ihe  wfio  e 
thing  was  a  cunning  device  to  enable  the  big  corporation  to  do  business  m  Missoun 
bv  the  payment  of  about  one-fortieth  of  the  taxes  which  it  otherwise  would  have 
been  compelled  to  pav.  In  other  words,  the  State  has  lost  taxes  m  nrfnnn 
portion  as  the  $3,000,000,  the  capital  stock  of  the  one  concern,  is  to  $120,000,000,  tne 


124 


NOMINATION  OF  THOMAS  D.  JONES. 


capital  stock  of  the  real  party  in  interest.  To  this  scheme  and  device  the  respondent 
ni  this  case  was  a  party .  This  scheme  and  device  was  executed  by  the  respondent 
under  its  license  in  Missouri.  Through  the  act  of  respondent  the  State  has  lost  in 
taxes  more  than  the  fine  fixed,  to  leave  out  of  consideration  entirely  the  flagrant 
violation  of  our  laws  and  the  filched  pocketbooks  of  purchasers  of  reapers,  mowers 
and  binders. 

Nor  do  we  concur  in  any  velvet-like  language  used  by  respondent’s  counsel  in  the 
brief  which  would  make  this  respondent  and  its  coconspirators  appear  as  angels  of 
mercy  to  the  buying  public  of  Missouri.  Its  sole  purpose  was  to  stifle  competition 
and  rum  prices.  Prices  were  lowered  in  1903  after  the  combine.  See  record  of  evi¬ 
dence,  pages  413-429,  and  468.  That  this  was  to  further  drive  out  competitors  there 
can  be  no  question.  That  it  turned  out  as  the  parties  thought  it  would  is  evidenced 
by  the  fact  that  in  that  year  the  combine  was  able  to  take  over  the  D.  M.  Osborne 
Co. ,  a  strong  competitor,  as  well  as  other  smaller  concerns.  Later,  prices  were  raised 
and  but  for  vigorous  prosecution  would  no  doubt  have  been  repeatedly  raised  by 
slight  and  gradual  advances.  To  all  of  those  acts  the  respondent  at  bar  was  an  active 
party.  Different  was  the  acts  of  Pierce  and  his  parties  in  the  Standard  Oil  case 
1  here  we  had  something  upon  which  to  base  the  merciful  action  of  the  court  but 
here  we  have  not. 

To  conclude,  the  respondent  in  this  case  has  (1)  openly  violated  our  laws,  whilst 
domiciled  m  this  State,  by  entering  into  an  arrangement  to  thwart  competition;  (2) 
defrauded  the  State  of  taxes  to  which  it  was  entitled;  (3)  has  participated  in  lowering 
prices  and  driving  other  competitors  from  the  field;  (4)  has  for  nine  years  maintained 
an  unlawful  arrangement  to  decrease  competition  in  this  State  contrary  to  our  laws* 
and  (5)  has  by  its  conduct  been  able  to  filch  the  purse  of  our  agriculturalists.  If  the 
original  judgment  of  a  fine  of  $50,000  is  not  exceedingly  reasonable,  then  my  con¬ 
servatism  has  indeed  been  warped. 

For  these  reasons  I  dissent  from  the  judgment  of  the  majority  in  reducing  the  fine 
in  this  case.  Woodson,  J.,  concurs  in  these  views. 

W.  W.  Graves,  J. 


Bond. 

Know  all  men  by  these  presents  that  we,  International  Harvester  Company  of  i 
America,  a  corporation  organized  and  existing  under  and  by  the  laws  of  the  State  of 
Wisconsin,  as  piincipal,  and  National  Surety  Company,  as  surety,  are  held  and  firmly  | 
bound  in  the  penal  sum  of  fifty  thousand  dollars  ($50,000),  to  be  paid  to  the  State  ! 
of  Missouri,  for  the  benefit  of  whom  it  may  concern,  and  for  the  payment  whereof, 
well  and  truly  to  be  made,  we  hereby  jointly  and  severally  bind  ourselves,  successors’ 
and  assigns,  firmly  by  these  presents: 

The  condition  of  this  obligation  is  such,  that,  whereas  in  the  Supreme  Court  of  the 
State  of  Missouri,  in  the  cause  entitled,  “The  State  of  Missouri,  on  the  Information  of  i 
the  Attorney-General,  v.  International  Harvester  Company  of  America,”  being  No.  i 
14546,  where  judgment  has  been  rendered  ousting  the  International  Harvester &Com-  i 
pany  of  America  from  the  right  to  do  business  in  the  State  of  Missouri  and  fining  it  in  i 
the  sum  of  twenty-five  thousand  dollars  ($25,000);  and 

Whereas  it  is  the  desire  of  the  International  Harvester  Company  of  America,  the 
said  respondent,  to  review  the  said  judgment  and  decision  of  said  court  in  the  Supreme  I 
Court  of  the  United  States,  and  to  that  end  a  writ  of  error  has  been  by  said  Inter-  « 
national  Harvester  Company  of  America  prayed  for  and  allowed  by  the  chief  justice  i 
of  the  Supreme  Court  of  Missouri: 

Now,  therefore,  if  the  said  International  Harvester  Company  of  America  shall 
prosecute  its  said  writ  of  error  to  effect  and  answer  all  damages  and  costs  which  may  j 
be  adjudged  against  it,  then  this  bond  to  be  null  and  void,  otherwise  to  remain  in  full 
force  and  effect. 

In  witness  whereof  the  International  Harvester  Company  of  America  has  caused 
these  presents  to  be  signed  by  its  president,  and  its  corporate  seal  to  be  hereto  attached, 
attested  by  its  secretary,  duly  authorized  thereto;  and  the  said  National  Surety  Com¬ 
pany  has  caused  these  presents  to  be  signed  by  Homer  H.  McKee  and  T.  J.  Loranger 
its  resident  vice  president  and  resident  asst,  secretary  this  6th  day  of  December  A  D 
1911. 

International  Harvester  Company  of  America, 

By  R.  C.  Haskins,  its  President. 
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Opinion  op  the  Supreme  Court  of  the  United  States  Delivered  June  8  1914, 

.!  in  the  Case  of  the  International  Harvester  Co.  of  America  vs.  the  State 

of  Missouri. 

j  Supreme  Court  of  the  United  States.  No.  166.  October  term,  1913. 

International  Harvester  Company  of  America,  plaintiff  in  error  ik  The ‘State  of  Mis- 
i  souri,  on  the  information  of  its  attorney  general.  In  error  to  the  Supreme  Gouit  ot 
the  State  of  Missouri.  [June  8,  1914.] 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

Information  in  the  nature  of  quo  warranto  brought  m  the  supreme  court  ot  the  btate 
to  exclude  plaiDtiff  in  error  from  the  corporate  rights,  privileges,  and  franchises  exer¬ 
ted  or  enjoyed  by  it  under  the  laws  of  the  State,  that  they  be  forfeited,  and  all  oi 
such  portion  'of  its  property  as  the  court  may  deem  proper  he  confiscated,  or  m  lu a  li 
thereof  a  fine  he  imposed  upon  it  in  “punishment  of  the  perversion,  usurpation, 

^The  ^uMoTth^a^tSnhjfthe  alleged  violation  of  the  statutes  of  the  State  passed 
respectively,  in  1899  and  1909  and  entitled  “Pools,,  trusts,  and  conspiracies  and 

“Pools  trusts,  and  conspiracies  and  discriminations.’’ 

The  facts  alleged  in  the  information  are  these:  Plaintiff  m  error  is  a  Wisconsin  cor¬ 
poration  engaged  in  the  manufacture  and  sale  of  agricultural  implements,  binders, 
mowers,  etc",  and  was  licensed  on  the  5th  of  April  1892  to  do  business  m  Missouri 
under  the  name  of  the  Milwaukee  Harvester  Co.,  and  on  September  18,  1902  became 
licensed  to  do  and  engaged  in  such  business  in  the  State.  In  that year  the  In ter- 
national  Harvester  Co.  of  New  Jersey  was  orgamzed  with  a  capital  stock  of  $120,000,000 
for  the  purpose  of  effecting  a  combination  of  plaintiff  m  error  and  certain  other  com¬ 
panies  to  restrain  competition  in  the  manufacture  and  sale  of  such  agricultural  imple¬ 
ments  in  Missouri,  and  the  New  Jersey  company  has  maintained  plaintiff  m  error  as 
its  sole  selling  agent  in  Missouri.  Before  the  combination  the  companies  combined 
were  competitors  of  one  another  and  of  other  corporations,  individuals,  and  partner¬ 
ships  engaged  in  the  same  business  in  the  State,  and  that  thereby  the  people  of  t 
State  and  particularly  the  retail  dealers  and  farmers  of  the  State  received  the  benefit 
of  competition  in  the  purchase  and  sale  of  farm  implements.  The  combination  was 
designed  and  made  with  a  view  to  lessen,  and  it  tended  to  lessen,  free  competition  m 
such  implements,  and  thereby  the  said  corporations  entered  into  and  became  members 
of  a  pool,  trust,  combination,  and  agreement.  In  furtherance  thereof,  and  for  t 
purpose  of  giving  the  International  Harvester  Co.  of  New  Jersey  a  monopoly  of  the 
business  of  manufacturing  and  selling  agricultural  implements  in  the  State  and  for 
the  purpose  of  preventing  competition  in  the  sale  thereof,  plaintiff  m  enor  has  com¬ 
pelled  the  retail  dealers  in  each  county  of  the  State  who  desire  to  handle  and  sell  or 
act  as  agent  for  it  to  refrain  from  selling  implements  manufactured  or  sold  by  com- 
peting  companies  or  persons.  By  reason  thereof  competition  in  such  implements  has 
been  restrained,  prices  controlled,  the  quantity  of  such  implements  has  been  fixed 
and  limited,  and  plaintiff  in  error  has  been  able  to  secure  and  for  several  years  enjoy 
from  85  to  90  per  cent  of  the  business,  all  to  the  great  damage  and  loss  of  the  people 
of  the  State;  and  by  reason  of  its  participation  in  the  pool,  trust,  and  combination, 
and  by  reason  of  the  acts  and  things  done  by  it  plaintiff  in  error  has  been  gun  y  o  an 
illegal,  willful,  and  malicious  perversion  and  abuse  of  its  franchises,  privileges,  ana 

licenses  granted  to  it  by  the  State.  .  ,  ,  ,  ■,  •  _ 

The  answer  of  plaintiff  in  error  denied  that  it  had  become  a  party  to  any  combina¬ 
tion  or  that  in  its  transactions  there  was  any  purpose  to  restrain  or  lessen  competition, 

or  that  trade  had  been  or  was  restrained.  >  .  .,  , 

The  case  was  referred  to  a  special  commissioner  to  take  the  evidence  and  repoit  ms 
conclusions.  He  found,  as  alleged  in  the  information,  that  the  International  Harvester 
Co  of  New  Jersey  was  a  combination  of  the  properties  and  businesses  of  formerly  com¬ 
peting  harvester  companies,  and  plaintiff  in  error,  being  one  of  such  companies  and 
thereafter,  by  selling  the  New  Jersey  company’s  products  m  Missouri,  had  violated 
the  Missouri  statutes  against  pools,  trusts,  and  conspiracies.  .  ,  , 

In  exceptions  to  the  report  of  the  special  commissioner,  plaintiff  m  error  urged  that 
the  statute  of  Missouri  violated  the  equality  clause  ana  due-process  clause  o  t  e 
fourteenth  amendment  of  the  Constitution  of  the  United  States,  (1)  because  ?aid 
statute  arbitrarily  discriminates  between  persons  making  or  selling  products  and  com¬ 
modities  and  persons  selling  labor  and  service  of  all  kinds,  in  that  each  section  o  sai 
statute  applies  only  to  articles  of  merchandise  and  not  to  labor  or  services  and  the  like, 
the  prices  of  which  are  equally  and  similarly  determined  by  competition,  ana  may  be 
equally  and  similarly  the  subject  of  combination  and  conspiracy  to  the  detriment  ot 
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the  public;  (2)  because  said  statute  arbitrarily  discriminates  between  the  makers  and 
sellers  of  products  and  commodities  and  the  purchasers  thereof;  it  prohibits  manu¬ 
facturers  and  sellers  from  making  contracts  or  arrangements  intended  or  tending  to 
increase  the  market  price  of  the  articles  they  make  or  sell,  but  does  not  prohibit  pur¬ 
chasers  from  combining  to  fix  or  reduce  the  market  price  of  the  commodities  or  articles 
to  be  purchased  by  them;  (3)  because  said  statute,  as  construed  by  the  commissioner 
unreasonably  and  arbitrarily  interferes  with  plaintiff  in  error’s  right  to  make  proper 

theretoa”°nable  busmess  c(mtracts>  and  deprives  it  of  property  rights  in  respect 

These  exceptions  were  urged  and  argued  in  the  supreme  court  upon  the  filing  of 
the  commissioner’s  report.  Judgment  was  entered  upon  the  report,  in  which  it  was 
adjudged  that,  by  reason  of  the  violation  of  the  statutes  of  the  State,  as  charged  in 
the  information,  plaintiff  in  error  had  forfeited  the  license  theretofore  granted  to  it 
o  do  business  m  the  State,  and  it  was  adjudged  that  the  license  be  forfeited  and  can¬ 
celed  and  the  company  ousted  from  its  rights  and  franchises  granted  by  the  State  to 
do  business  m  the  fetate,  and  a  fine  of  $50,000  was  imposed  upon  it.  It  was  how¬ 
ever,  provided  that  upon  payment  of  the  fine  on  or  before  the  1st  of  January’  1912 
and  immediately  ceasing  all  connection  with  the  International  Harvester  Co  of 
New  Jersey  and  the  corporations  and  copartnerships  with  which  it  had  combined 
and  not  continuing  and  maintaining  the  unlawful  agreement  and  combination  with 
them  to  lessen  and  destroy  competition  in  the  sale  of  the  enumerated  farm  imple- 
I?en^  ^  glvmg  satisfactory  evidence  thereof  to  the  court,  the  judgment  of  ouster 
should  be  suspended.  The  company  was  given  until  March  1,  1912,  “to  file  its 
proof  of  willingness”  to  comply  with  the  judgment.  It  was  also  adjudged  that  upon 
a  subsequent  violation  of  the  statute  “the  suspension  of  the  writ  of  ouster  shall  be 
removed”  by  the  court  “and  absolute  ouster  be  enforced,”  and  to  that  end  the  court 
retained,  its  full  and  complete  jurisdiction  over  the  cause.”  (237  Mo.,  369.) 

A  motion  is  made  to  dismiss  on  the  ground  that  plaintiff  in  error  in  its  answer  simply 
denied  that  it  had  violated  the  antitrust  laws  of  the  State,  and  it  is  contended  that 
by  not  alleging  m  its  answer  that  those  laws  violated  the  Constitution  of  the  United 
States  it  waived  such  defense.  It  is  further  contended  that  because  the  Federal 
nght  was  not  asserted  in  the  answer  the  supreme  court  of  the  State  could  not  have 
considered  and  did  not  consider  or  decide  it.  Decisions  of  the  Supreme  Court  of 
Missouri  are  cited  to  sustain  the  contentions.  The  decisions  declare  the  proposition 
that  constitutional  questions  must  be  raised  at  the  first  opportunity,  or,  as  it  is  ex¬ 
pressed  m  one  of  the  cases  (Brown  v.  Railway  Co.,  175  Mo.,  1),  “the  protection  of 
the  Constitution  must  be  timely  and  properly  invoked  in  the  trial  court  ” 

In  Milling  Company  v.  Black  (242  Mo. ,  31)  it  is  said :  ‘ ‘  The  ruling  of  this  court  is  that 
so  gra\e  a  question  [constitutional  question]  must  be  lodged  at  the  first  opportunity 
or  it  will  be  deemed  to  have  been  waived.  If  it  can  be  properly  and  naturally  raised 
in  the  pleadings,  and  thereby  be  a.  question  lodged  in  the  record  proper,  such  is  the 
time  and  place  to  raise  it,  ’  ’  and  that  it  is  too  late  to  raise  the  question  after  judgment  in  a 
motion  for  anew  trial.  In  Hertzler  v.  Railway  Co.  (218  Mo.,  1)  it  was  held:  “A  motion 
toi  a  new  trial  was  not  the  first  door  for  the  question  to  enter,  and  in  our  later  decisions 
we  have  ruled  that  a  question  of  such  gravity  mu&t  be  raised  as  soon  as  orderly  pro¬ 
cedure  will  allow.  This  in  order  that  the  trial  court  may  be  treated  fairly  and  the 
question  got  into  the  case  under  correct  safeguards  and  earmarked  as  of  substance  and 
not  mere  color.” 

It  is  manifest,  we  think,  that  the  court  only  intended  to  express  the  condition  of 
appellate  review  to  be  that  in  the  trial  court  constitutional  questions  should  not  be 
reseived  until  the  case  had  gone  to  judgment  on  other  issues  and  then  used  to  secure 
a  new  trial.  The  principle  of  the  rulings  is  satisfied  in  the  case  at  bar.  It  is,  as  we 
have  seen,  an  original  proceeding  in  the  supreme  court,  and  upon  the  report  of  the 
commissioner  which  brought  the  case  to  the  court  for  decision  of  the  issues  and  ques¬ 
tions  involved  in  it  the  Federal  questions  were  made  “under  correct  safeguards  and 
earmarked  as  of  substance  and  not  mere  color.”  It  is  true  the  court  has  not  referred 
to  them  in  its  opinion,  but  we  can  not  regard  its  silence  as  a  condemnation  of  the  time 
orTaannef  or  in  which  they  were  raised.  The  motion  to  dismiss  is  therefore  denied. 

I  he  assignments  of  error  necessarily  involve  a  consideration  of  the  statutes,  The 
relevant  provisions  are  contained  in  section  10301  of  the  Revised  Statutes  of  the 
State  of  1909,  and  section  8966  of  the  Revised  Statutes  of  1899. 

Section  10301  provides  “that  all  arrangements,  contracts,  agreements,  combina¬ 
tions,  or  understandings  made  or  entered  into  between  two  or  more  persons,  designed 
or  made  with  a  view  to  lessen,  or  which  tend  to  lessen,  lawful  trade,  or  full  and  free 
competition  in  the  importation,  transportation,  manufacture,  or  sale”  in  the  State 
of  any  product,  commodity,  or  article,  or  thing  bought  or  sold,”  and  all  such  ar¬ 
rangements,  etc.,  “which  are  designed  or  made  with  a  view  to  increase,  or  which  tend 


NOMINATION  OF  THOMAS  D.  JONES. 


127 


o  increase,  the  market  price  of  any  product,  commodity,  or  article  or  thing,  of  any 
lass  or  kind  whatsoever,  bought  and  sold,”  are  declared  to  be  against  public  policy, 
inlawful,  and  void,  and  those  offending  “ shall  be  deemed  and  adjudged  guilty  of  a 
:onspiracv  in  restraint  of  trade  and  punished”  as  provided. 

Section  8966  provides  that  arrangements,  etc.,  such  as  described  m  section  10301, 
laving  like  purpose,  and  all  such  arrangements,  etc.,  “whereby  and  under  the  terms 
>f  which  it  is  proposed,  stipulated,  provided,  agreed,  or  understood  that  any  person, 
association  of  persons, or  corporations  doing  business  in”  the  State, .  shall  deal  m, 
ell,  or  offer  for  sale”  in  the  State  “any  particular  or  specific  article,  product,  or 
•ommodity,  and  shall  not  during  the  continuance  or  existence  of  any  such  arrange- 
nent  *  *  *  deal  in,  sell,  or  offer  for  sale,”  in  the  State,  “any  competing  article, 
iroduct,  or  commodity,”  are  declared  to  be  against  public  policy,  unlawful,  and 
roid;  and  any  person  offending  “shall  be  deemed  and  adjudged  guilty  of  a  conspiracy 

,o  defraud,  and  be -subject  to  the  penalties”  provided.  .  , 

By  section  10304  of  the  Revised  Statutes  of  1909  it  is  provided  that  domestic  offend- 
ng  corporations  shall  forfeit  their  charters  and  all  or  any  part  of  their  property  as 
hall  be  adjudged  by  a  court  of  competent  jurisdiction,  or  be  fined  in  lieu  of  the 

orfeiture  of  charters  or  of  property .  .  .  .  . 

Foreig'n  offending  corporations  shall  forfeit  their  right  to  do  business  in  the  State, 

nth  forfeiture  also  of  property  or,  in  lieu  thereof,  the  payment  of  a  fine. 

In  State  v.  Standard  Oil  Co.  (218  Mo.,  1,  370,  372)  the  supreme  court  held  that  the 
intitrust  statutes  of  the  State  ‘  ‘are  limited  in  their  scope  and  operations  to  persons 
tnd  corporations  dealing  in  commodities,  and  no  not  include  combinations  of  persons 
mgaged  in  labor  pursuits.”  And,  justifying  the  statutes  against  a  charge  of  illegal 
liscrimination,  the  court  further  said  that  ‘  fit  must  be  borne  in  mind  that  the  differ¬ 
entiation  between  labor  and  property  is  so  great  that  they  do  not  belong  to  the  same 
general  classification  of  rights,  or  things,  and  have  never  been  so  recognized  by  the 
common  law  or  legislative  enactments.”  .  .  . 

Accepting  the  construction  put  upon  the  statute,  but  contesting  its  legality  as  thus 
construed,  plaintiff  in  error  makes  three  contentions:  (1)  The  statutes  as  so  construed 
mreasonably  and  arbitrarily  limit  the  right  of  contract;  (2)  discriminate  between  the 
/endors  of  commodities  and  the  vendors  of  labor  and  services;  and  (3)  between  vendors 
ind  purchasers  of  commodities. 

(1)  The  specification  under  this  head  is  that  the  supreme  court  found,  it  is  con¬ 
tended,  benefit— not  injury— to  the  public  had  resulted  from  the  alleged  combina¬ 
tion.  Granting  that  this  is  not  an  overstatement  of  the  opinion,  the  answer  is  imme- 
iiate.  It  is  too  late  in  the  day  to  assert  against  statutes  which  forbid  combinations 
)f  competing  companies  that  a  particular  combination  was  induced  by  good  in  ten- 
ions  and  has  had  some  good  effect.  (Armour  Packing  Co.  v.  United  States,  209 
U.  S.,  56,  62;  Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.,  20,  49.)  The 
Durpose  of  such  statutes  is  to  secure  competition  and  preclude  combinations  which 
tend  to  defeat  it.  And  such  is  explicitly  the  purpose  and  policy  of  the  Missouri 
statutes;  and  they  have  been  sustained  by  the  Supreme  Court.  There  is  nothing  in 
the  Constitution  of  the  United  States  which  precludes  a  State  from  adopting  and 
enforcing  such  policy.  To  so  decide  would  be  stepping  backward.  (Carrol  v.  Green- 
wrich  Ins.  Co.,  199  U.  S.,  401;  Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.,  157.) 

It  is  true  that  the  Supreme  Court  did  not  find  a  definite  abuse  of  its  powers  by 
plaintiff  in  error,  but  it  did  find  that  there  was  an  offending  against  the  statute,  a 
mion  of  able  competitors,  and  a  cessation  of  their  competition,  and  the  court  said: 
‘Some  of  the  smaller  concerns  that  were  competitors  in  the  market  have  ceased  their 
struggle  for  existence  and  retired  from  the  field.”  This  is  one  of  the  results  which 
the  statute  was  intended  to  prevent,  the  unequal  struggle  of  individual  effort  against 
the  power  of  combination.  The  preventing  of  the  engrossment  of  trade  is  as.  definitely 
the  object  of  the  law  as  is  price  regulation  of  commodities,  its  prohibition  being  against 
combinations  “made  with  a  view  to  lessen,  or  which  tend  to  lessen,  lawful  trade  or 
full  and  free  competition  in  the  importation,  transportation,  manufacture,  or  sale  of 
any  commodity  or  article  or  thing  bought  or  sold.”  (See  Standard  Oil  Co.  v.  United 
States,  221  U.  S.,  1;  United  States  v.  American  Tobacco  Co.,  id.,  106;  United  States 

'w.  Patten,  225  U.  S.,  525.)  .  ..... 

(2)  and  (3)  These  contentions  may  be  considered  together,  both  involving  a  charge 
of  discrimination — the  one  because  the  law  does  not  e;mbrace  vendors  of  labor,  the 
Dther  because  it  does  not  cover  purchasers  of  commodities  as  well  as  vendors  of  them. 
Both,  therefore,  invoke  a  consideration  of  the  power  of  classification  which  may  be 
exerted  in  the  legislation  of  the  State.  And  we  shall  presently  see  that  power  has 
very  broad  range.  A  classification  is  not  invalid  because  of  simple  inequality.  M  e 
3aid  in  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  t'.. Matthews  (174  U.  S.,  96,  196),  by 
Mr.  Justice  Brewer,  “The  very  idea  of  classification  is  that  of  inequality,  so  that  it 
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goes  without  saying  that  the  fact  of  inequality  in  no  manner  determines  the  matter 
of  constitutionality.  ”  Therefore  it  may  be  there  is  restraint  of  competition  in  a  com¬ 
bination  of  laborers  and  in  a  combination  of  purchasers,  but  that  does  not  demonstrate 
that  legislation  which  does  not  include  either  combination  is  illegal.  Whether  it 
would  have  been  better  policy  to  have  made  such  comprehensive  classification  it  is 
not  our  province  to  decide.  In  other  words,' whether  a  combination  of  wage  earners 
or  purchasers  of  commodities  called  for  repression  by  law  under  the  conditions  in  the 
State  was  for  the  legislature  of  the  State  to  determine. 

In  Carroll  v.  Greenwich  Ins.  Co.,  supra,  a  statute  of  Iowa  was  considered  which 
made  it  unlawful  for  two  or  more  fire  insurance  companies  doing  business  in  the 
State,  or  their  officers  or  agents  to  make  or  enter  into  combinations  or  agreements  in 
relation  to  the  rates  to  be  charged  for  insurance  and  certain  other  matters.  The  pro¬ 
vision  was  held  invalid  by  the  circuit  court  of  the  United  States  for  the  district  of 
Iowa  on  the  ground  of  depriving  of  liberty  of  contract  secured  by  the  fourteenth 
amendment  and  of  the  equal  protection  of  the  laws.  This  court  reversed  the  de¬ 
cision,  saying,  after  stating  that  there  was  a  general  statute  of  Iowa  which  prohibited 
combinations  to  fix  the  price  of  any  article  of  merchandise  or  commodity  or  to  limit 
the  quantity  of  the  same  produced  or  sold  in  the  State,  “  Therefore,  the  act  in  ques¬ 
tion  does  little  if  anything  more  than  apply  and  work  out  the  policy  of  the  general 
law  in  a  particular  case.”  Again,  “  If  an  evil  is  specially  experienced  in  a  particular 
branch  of  business,  the  Constitution  embodies  no  prohibition  of  laws  confined  to 
the  evil,  or  doctrinaire  requirement  that  they  should  be  couched  in  all-embracing 
terms.”  And,  “If  the  legislature  of  the  State  of  Iowa  deems  it  desirable  artificially 
to  prevent,  so  far  as  it  can,  the  substitution  of  combination  for  competition,  this 
court  can  not  say  that  fire  insurance  may  not  present  so  conspicuous  an  example  of 
what  the  legislature  thinks  an  evil  as  to  justify  special  treatment.  The  imposition 
of  a  more  specific  liability  upon  life  and  health  insurance  companies  was  held  valid 
in  Fidelity  Mutual  Life  Insurance  Co.  v.  Mettler  (185  U.  S.,  308).” 

Other  cases  were  also  cited  in  illustration. 

Carroll  v.  Greenwich  Ins.  Co.,  supra,  is  especially  opposite.  It  contains  the  ele¬ 
ments  of  the  case  at  bar  and  a  decision  upon  them.  It  will  be  observed  that  the 
statute,  which  it  was  said  declared  the  general  policy  of  Iowa,  was  a  prohibition  against 
a  combination  of  producers  and  sellers.  There  was  the  same  distinction,  therefore, 
between  vendors  and  purchasers  of  commodities  as  in  the  Missouri  statute  and  the 
same  omission  of  prohibition  of  combinations  of  vendors  of  labor  and  services  as  in 
the  Missouri  law.  The  distinction  and  omission  were  continued  when  the  policy 
of  the  State  was  extended  to  insurance  companies.  The  law  was  not  condemned 
because  it  went  no  further — because  it  did  not  prohibit  the  combination  of  all  trades, 
businesses,  and  persons.  We  held  that  the  omission  was  not  for  judicial  cognizance, 
and  that  a  court  could  not  say  that  fire  insurance  might  not  present  so  conspicuous  an 
example  of  what  the  legislature  might,  think  an  evil  “  as  to  justify  special  treatment.” 

We  might  leave  the  discussion  with  that  and  the  other  cases.  They  decide  that  we 
are  helped  little  in  determining  the  legality  of  a  legislative  classification  by  making 
broad  generalizations,  and  it  is  for  a  broad  generalization  that  plaintiff  in  error  con¬ 
tends—  indeed,  a  generalization  which  includes  all  the  activities  and  occupations  of 
life,  and  there  is  an  enumeration  of  wage  earners  in  emphasis  of  the  discrimination  in 
which  manufacturers  and  sellers  are  singled  out  from  all  others.  The  contention  is 
deceptive,  and  yet  it  is  earnestly  urged  in  various  ways  which  it  would  extend  this 
opinion  too  much  to  detail.  “In  dealing  with  restraints  of  trade,”  it  is  said,  “the 
proper  basis  of  classification  is  obviously  neither  in  commodities  nor  services,  nor  in 
persons,  but  in  restraints.”  A  law  to  be  valid,  therefore,  is  the  inflexible  deduction, 
can  not  distinguish  between  “restraints,”  but  must  apply  to  all  restraints,  whatever 
their  degree  or  effect  or  purpose,  and  that  because  the  Missouri  statute  has  not  this 
universal  operation  it  offends  against  the  equality  required  by  the  fourteenth  amend¬ 
ment.  This  court  has  decided  many  times  that  a  legislative  classification  does  not 
have  to  possess  such  comprehensive  extent.  Classification  must  be  accommodated  to 
the  problems  of  legislation,  and  we  decided  in  Ozan  Lumber  Co.  v.  Union  County 
Bank  (207  U.  S.,  251)  that  it  may  depend  upon  degrees  of  evil  without  being  arbitrary 
or  unreasonable.  We  repeated  the  ruling  in  Heath  &  Milligan  Manufacturing  Co.  v. 
Worst  (Id.,  338),  in  Engel  v.  O’Malley  (219  U.  S.,  128),  in  Mutual  Loan  Co.  v.  Martell 
(222  U.  S.,  225),  and  again  in  German  Alliance  Insurance  Co.  v.  Lewis  (233  U.  S.,  389, 
418).  In  the  latter  case  a  distinction  was  sustained  against  a  charge  of  discrimination 
between  stock  fire  insurance  companies  and  farmers’  mutual  insurance  companies 
insuring  farm  property.  If  this  power  of  classification  did  not  exist,  to  what  straits 
legislation  would  be  brought. 

We  may  illustrate  by  the  examples  furnished  by  plaintiff  in  error.  In  the  enumera¬ 
tion  of  those  who,  it  is  contended,  by  combination  are  able  to  restrain  trade  are  in- 
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luded, "among  others,  “persons  engaged  in  domestic  service”  and  “nurses,”  and 
ecause  these  are  not  embraced  in  the  law,  plaintiff  in  error,  it  is  contended,  although 
combination  of  companies  uniting  the  power  of  $120,000,000  and  able  thereby  to  en- 
ross  85  or  90  per  cent  of  the  trade  in  agricultural  implements,  is  nevertheless  beyond 
ie  competency  of  the  legislature  to  prohibit.  As  great  as  the  contrast  is,  a  greater 
He  may  be  made.  Under  the  principle  applied  a  combination  of  all  the  great  indus- 
■ial  enterprises  (and  why  not  railroads  as  well?)  could  not  be  condemned  unless  the 
iw  applied  as  well  to  a  combination  of  maidservants  or  to  infants’  nurses,  whose 
umble  functions  preclude  effective  combination.  Such  contrasts  and  the  con- 
.derations  they  suggest  must  be  pushed  aside  by  government,  and  a  rigid  and  univer- 
il  classifications  applied,  is  the  contention  of  plaintiff  in  error;  and  to  this  the  con- 
3ntion  must  come.  Admit  exceptions,  and  you  admit  the  power  of  the  legislature 
b  select  them.  But  it  may  be  said  the  comparison  of  extremes  is  forensic,  and,  it 
lay  be,  fallacious;  that  there  may  be  powerful  labor  combinations  as  well  as  pow- 
rful  industrial  combinations,  and  weak  ones  of  both,  and  that  the  law  to  be  valid 
an  not  distinguish  between  strong  and  weak  offenders.  This  may  be  granted  (Engel 
[O’Malley,  supra),  but  the  comparisons  are  not  without  value  in  estimating  the 
ontentions  of  plaintiff  in  error.  The  foundation  of  our  decision  is,  of  course,  the  power 
f  classification  which  a  legislature  may  exercise,  and  the  cases  we  have  cited,  as  well 
13  others  which  may  be  cited,  demonstrate  that  some  latitude  must  be  allowed  to 
le  legislative  judgment  in  selecting  the  “basis  of  community.”  We  have  said  that 
[  must  be  palpably  arbitrary  to  authorize  a  judicial  review  of  it,  and  that  it  can  not 
e  disturbed  by  the  courts  “unless  they  can  see  clearly  that  there  is  no  fair  reason  for 
he  law  that  would  not  require  with  equal  force  its  extension  to  others  whom  it  leaves 
ntouched.”  (Mo.,  Kans.  &  Tex.  Ry.  Co.  v.  May,  194  U.  S.,  267,  269;  Williams  v. 
tate  of  Ark.,  217  U.  S.,  79,  90;  Watson  v.  State  of  Maryland,  218  U.  S.,  173,  179.) 
The  instances  of  these  cases  are  instructive.  In  the  first,  there  was  a  difference 
lade  between  landowners  as  to  liability  for  permitting  certain  noxious  grasses  to  go 
)  seed  on  the  lands.  In  the  second,  the  statute  passed  on  made  a  difference  between 
usinesses  in  the  solicitation  of  patronage  on  railroad  trains  and  at  depots.  In  the  third , 
difference  based  on  the  evidence  of  qualification  of  physicians  was  declared  valid. 
In  Western  Union  Telegraph  Co.  ru  Milling  Co.  (218  U.  S.,  406),  a  distinction  was 
lade  between  common  carriers  in  the  power  to  limit  liability  for  negligence.  In 
Ingel  v.  O’Malley,  supra,  a  distinction  between  bankers  was  sustained;  and  in  Provi- 
ent  Savings  Institution  v.  Malone  (221  U.  S.,  660)  deposits  in  savings  banks  were  dis- 
jiguished  from  deposits  in  other  banks  in  the  application  of  the  statute  of  limitations. 
Other  cases  might  be  cited  whose  instances  illustrate  the  same  principle  and  in 
rhich  this  court  has  refused  to  accept  the  higher  generalizations  urged  as  necessary 
)  the  fulfillment  of  the  constitutional  guaranty  of  the  equal  protection  of  the  law, 
nd  in  which  we,  in  effect,  held  that  it  is  competent  for  a  legislature  to  determine 
pon  what  differences  a  distinction  may  be  made  for  the  purpose  of  statutory  classi- 
cation  between  objects  otherwise  having  resemblances.  Such  power,  of  course,  can 
ot  be  arbitrarily  exercised.  The  distinction  made  must  have  reasonable  basis. 
Magoun  v.  Illinois  Trust,  etc.,  Bank,  170  U.  S.,  283;  Clark  v.  Kansas  City,  176  U.  S., 
14;  Gundling  v.  Chicago,  177  U.  S.,  183;  Petit  v.  Minnesota,  177  U.  S.,  164;  Williams 
;t.  Fears,  179  U.  S.,  270;  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.,  89; 
Iriffith  v.  Connecticut,  218  U.  S.,  563;  Chicago,  R.  I.  &  Pac.  R.  Co.,  219  U.  S.,  453, 
66;  Lindsay  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.,  61,  79;  Fifth  Avenue  Coach  Co.  v. 
'lew  York,  221  U.  S.,  467;  Murphy  v.  California,  225  U.  S.,  623;  Rosenthal  v.  New 
T>rk,  226  U.  S.,  269,  270;  Mo.,  Kan.  &  Tex.  Ry.  v.  Cade,  233  U.  S.,  — .) 

And  so  in  the  case  at  bar.  Whether  the  Missouri  statute  should  have  set  its  con- 
emnation  on  restraints  generally,  prohibiting  combined  action  for  any  purpose  and 
a  everybody,  or  confined  it,  as  the  statute  does,  to  manufacturers  and  vendors  of 
rticles  and  permitting  it  to  purchasers  of  such  articles;  prohibiting  it  to  sellers  of  com- 
aodities  and  permitting  it  to  sellers  of  services,  was  a  matter  of  legislative  judgment, 
nd  we  can  not  say  that  the  distinctions  made  are  palpably  arbitrary,  which  we  have 
een  is  the  condition  of  judicial  review.  It  is  to  be  remembered  that  the  question 
•resented  is  of  the  power  of  the  legislature,  not  the  policy  of  the  exercise  of  the  power. 

be  able  to  find  fault,  therefore,  with  such  policy  is  not  to  establish  the  invalidity 
f  the  law  based  upon  it. 

It  is  said  that  the  statute  as  construed  by  the  supreme  court  of  the  State  comes 
fithin  our  ruling  in  Connelly  v.  Union  Sewer  Pipe  Co.  (184  U.  S.,  540),  but  we  do  not 
hink  so.  If  it  did,  we  should,  of  course,  apply  that  ruling  here. 

Judgment  affirmed. 

The  sections  of  the  Missouri  statutes  quoted  in  the  above  decision  are  as  follows: 
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[Sec.  8966,  Revised  Statutes  of  Missouri  for  1899.] 

Sec.  8966.  Certain  agreements  declared  unlawful. — That  from  and  after  the  passage 
of  this  article  all  arrangements,  contracts,  agreements,  or  combinations  between 
persons  or  corporations,  or  between  persons  or  any  association  of  persons  and  cor¬ 
porations,  designed  or  made  with  a  view  to  lessen  or  which  tend  to  lessen  full  and  free 
competition  in  the  importation,  manufacture,  or  sale  of  any  article,  product,  or  com¬ 
modity  in  this  State,  and  all  arrangements,  combinations,  contracts,  or  agreements 
whereby  or  under  the  terms  of  which  it  is  proposed,  stipulated,  provided,  agreed,  or 
understood  that  any  person,  association  of  persons,  or  corporations  doing  business  in 
this  State  shall  deal  in,  sell,  or  offer  for  sale  in  this  State  any  particular  or  specified 
article,  product,  or  commodity  and  shall  not  during  the  continuance  or  existence  of 
any  such  arrangement,  combination,  contract,  or  agreement  deal  in,  sell,  or  offer  for 
sale  in  this  State  any  competing  article,  product,  or  commodity,  are  hereby  declared 
to  be  against  public  policy,  unlawful,  and  void,  and  any  person,  association  of  persons, 
or  corporation  becoming  a  party  to  any  such  arrangement,  contract,  agreement,  or 
combination  shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to  defraud  and  be 
subject  to  the  penalties  provided  for  in  this  article.  (Laws  1897,  p.  208.) 

[Sec.  10301,  Revised  Statutes  of  Missouri  for  1909.] 

Sec.  10301.  Combination  to  increase  prices  declared  conspiracy. — All  arrangements, 
contracts,  agreements,  combinations,  or  understandings  made  or  entered  into  be¬ 
tween  any  two  or  more  persons  designed  or  made  with  a  view  to  lessen  or  which  tend 
to  lessen  lawful  trade  or  full  and  free  competition  in  the  importation,  transportation, 
manufacture,  or  sale  in  this  State  of  any  product,  commodity,  or  article,  or  thing 
bought  and  sold,  of  any  class  or  kind  whatsover,  including  the  price  or  premium  to 
be  paid  for  insuring  property  against  loss  or  damage  by  fire,  lightning,  or  storm,  and 
all  arrangements,  contracts,  agreements,  combinations,  or  understandings  made  or 
entered  into  between  any  two  or  more  persons  which  are  designed  or  made  with  a 
view  to  increase  or  which  tend  to  increase  the  market  price  of  any  product,  commodity 
or  article,  or  thing  of  any  class  or  kind  whatsoever  bought  and  sold,  including  the 
price  or  premium  to  be  paid  for  insuring  property  against  loss  or  damage  by  fire, 
lightning,  or  storm,  are  hereby  declared  to  be  against  public  policy,  unlawful,  ana 
void;  and  any  person  or  persons  creating,  entering  into,  becoming  a  member  of  or 
participating  in  such  arrangements,  contracts,  agreements,  combinations,  or  under¬ 
standings  shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  in  restraint  of  trade 
and  punished  as  provided  for  in  this  article.  (Laws  1907,  p.  377.) 

[Sec.  10304,  Revised  Statutes  of  Missouri  for  1909.] 

Sec.  10304.  Offending  corporations  to  forfeit  charter  and  property. — Any  corporation 
created  or  organized  by  or  under  the  laws  of  this  State  which  shall  violate  any  of  the 
provisions  of  this  article  may,  upon  proper  proof  being  made  thereof  in  any  court  of 
competent  jurisdiction  in  this  State,  be  declared  by  the  court  to  have  forfeited  its 
corporate  rights  and  franchises,  and  the  same  may  by  the  court  be  declared  forfeited, 
void,  and  of  noneffect,  and  shall  thereupon  cease  and  determine;  and  such  court 
may,  by  such  judgment  and  decree,  also  declare  all  or  any  part  of  the  property  of 
such  corporation  forfeited  unto  the  State,  or  in  lieu  of  the  forfeiture  of  its  corporate 
rights  and  franchises,  or  in  lieu  of  the  forfeiture  of  all  or  any  part  of  the  property  of 
such  corporation,  assess  against  it  a  fine;  and  any  corporation  created  or  organized 
by  or  under  the  laws  of  any  other  State  or  country  which  shall  violate  any  of  the  pro¬ 
visions  of  this  article  shall,  upon  proper  proof  being  made  thereof  in  any  court  of 
competent  jurisdiction  in  this  State,  be  declared  by  the  court  to  have  forfeited  its 
right  and  privilege  thereafter  to  do  any  business  in  this  State,  and  the  same  shall  by 
the  court  be  declared  forfeited,  void,  and  of  noneffect,  and  shall  thereupon  cease  and 
determine;  and  such  court  may,  by  judgment  and  decree,  also  declare  all  or  any  part 
of  the  property  in  this  State  of  such  corporation  forfeited  unto  the  State,  or  in  lieu  of 
the  forfeiture  of  its  right  and  privilege  to  do  business  in  this  State,  or  in  lieu  of  the 
forfeiture  of  all  or  any  part  of  the  property  of  such  corporation,  assess  against  it  a  fine; 
and  in  all  proceedings  for  the  violation  of  any  of  the  provisions  of  this  article  against 
any  corporation  created  or  organized  under  the  laws  of  this  or  any  other  State  or 
country,  proof  of  the  acts  of  any  person  who  has  been  acting  as  the  agent  of  such  cor¬ 
poration  in  transacting  its  business  in  this  State  in  the  name,  behalf,  or  interest  of 
such  corporation  shall  be  received  as  prima  facie  proof  of  the  acts  of  the  corporation 
itself;  and  it  shall  be  the  duty  of  the  clerk  of  the  court  in  which  any  judgment  of  for¬ 
feiture  shall  be  rendered,  as  herein  provided  for,  to  certify  the  decree  thereof  to  the 
secretary  of  state,  and  if  it  be  an  insurance  company,  also  to  the  superintendent  of 
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he  insurance  department,  who  shall  take  notice  and  be  governed  thereby  as  to  the 
orporate  powers  and  rights  of  said  corporation;  and  in  case  any  court  shall  render  a 
lecree  forfeiting  all  or  any  part  of  the  property  of  any  corporation  violating  the  pro- 
isions  of  this  article,  such  court  shall  also  appoint  a  receiver  thereof  to  dispose  ot  the 
ame  in  such  manner  as  the  court  may  direct,  and  the  net  proceeds  arising  from  the 
ale  thereof  shall  be  paid  into  the  State  treasury,  as  shall  all  fines  that  may  be  lm- 
)0sed  against  any  person  or  corporation  violating  the  provisions  of  this  article  be  paid 
nto  the  State  treasury.  (Laws  1907,  p.  377.) 

Thereupon,  on  a  motion  to  report  favorably  on  the  nomination 
>f  Mr.  Jones,  the  roll  was  called  and  resulted  as  follows:  Yeas— 
[Senators  Pomerene,  Lee,  Hollis,  and  Shafroth.  Nays  Senators 
Reed,  Nelson,  McLean,  Bristow,  Weeks,  Crawford,  and  Hitchcock. 
i?our  members  having  voted  in  the  affirmative  and  seven  in  the 
Negative,  the  motion  was  lost.  Thereupon  a  motion  was  made 
md  carried  that  the  acting  chairman  be  instructed  to  report  adversely 
>n  the  nomination  of  Mr.  Jones  at  such  time  as  the  record  of  the 
learings  before  the  committee  could  be  perfected.. 

It  was  moved  and  carried  that  Senator  Hollis  be  permitted  to 
last  the  vote  of  Senator  Owen  as  directed  by  cable.  Senator  Hollis, 
>n  consideration,  declined  to  do  so. 

(Thereupon  the  committee  adjourned,  subject  to  the  call  of  the 
jhairman.) 


WEDNESDAY,  JULY  15,  1914. 

Committee  on  Banking  and  Currency, 

United  States  Senate, 

Washington,  D.  0. 

The  committee  assembled  in  executive  session  at  11.30  o  clock 
i.  m. 

Present:  Senators  Hitchcock  (acting  chairman),  Reed,  Pomerene, 
Shafroth,  Hollis,  Lee,  Nelson,  Bristow,  Crawford,  McLean,  and 
'Weeks. 

Senator  Hitchcock.  The  committee  is  gathered  for  the  purpose 
of  completing  the  record  in  the  matter  of  the  nomination  of  Thomas  D. 
Jones  tor  appointment  as  a  member  of  the  Federal  Reserve  Board. 

Senator  Reed.  Mr.  Chairman,  I  heretofore  offered  certain  parts  of 
i  the  record  in  the  case  of  The  State  of  Missouri  v.  The  International 
Harvester  Co.,  and  I  understand  them  now  to  be  a  part  of  the  record 
in  this  matter. 

Senator  Hitchcock.  You  may  turn  those  over  to  the  reporter  m 
detail,  for  the  purpose  of  having  them  printed  in  the  record. 

Senator  Reed.  Yes.  It  embraces  all  of  the  memorandum  that  I 
now  hand  the  reporter,  down  to  and  including  paragraph  11;  that 
takes  the  whole  formal  record  of  the  Supreme  Court  of  Missouri;  and 
it  includes  also  the  findings  of  fact,  the  judgment  ^of  ouster,  the 
modification  of  the  judgment,  and  the  decision  of  the  Supreme  Court 

of  the  United  States.  . 

(The  papers  referred  to  will  be  found  incorporated  m  the  proceed¬ 
ings  of  the  committee  of  July  9,  1914,  p.  70,  supra.) 

Senator  Reed  (continuing).  I  now  desire  to  put  into  the  record  the 
following  printed  testimony  in  the  case  of  United  States  v.  The  Inter¬ 
national  Harvester  Company,  which  case  is  now  pending  in  the 
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district  court  of  the  United  States  for  the  district  of  Minnesota  t 
wit; 

(u)  Defendant’s  Exhibit  No.  108,  volume  14,  page  284,  being 
commission  agency  contract. 

I  wish  to  call  special  attention  to  section  5,  in  regard  to  the  fixe 
selling  price,  and  section  23,  which  prohibits  the  selling  of  otto 
machines.  The  part  introduced  embraces  pages  284  to  289  ii 
elusive.  ’ 

( b )  Defendant’s  Exhibit  No.  Ill,  in  the  same  case,  being  the  con 
mission  agency  contract  for  1905;  and  I  call  special  attention  to  se. 
tions  5  and  22,  volume  14,  page  292. 

(c)  The  petition  in  equity  in  the  above-entitled  cause. 

(d)  The  brief  for  the  United  States  in  the  same  cause,  which  to 
been  printed,  and  which  I  have  here  [indicating]. 

(Note. — For  subsequent  action  upon  these  and  other  documen 
offered,  see  p.  151  of  this  record.) 

Senator  Lee.  Mr.  Chairman,  may  I  ask  a  question  here? 

Senator  Hitchcock.  Certainly. 

Senator  Lee.  Would  it  not  be  advisable  to  have  it  understoc 
that,  if  it  is  thought  advisable  to  submit  any  other  briefs  or  doci 
ments  making  a  part  of  these  particular  records  in  order  to  comple 
them,  they  will  go  in  in  sequence,  even  though  they  might  be  offere 
separately  ? 

Senator  Hitchcock.  They  should  be  offered  before  the  commith 
here. 

Senator  Lee.  Before  the  committee;  but  they  should  go  in  j| 
sequence,  to  make  the  record  complete  and  in  order. 

Senator  Hitchcock.  Yes. 

Senator  Lee.  Take  the  brief  of  the  Harvester  Co.,  for  instance. 

Senator  Heed.  If  anybody  has  it  here,  I  am  perfectly  willing  the 
it  should  go  in. 

Senator  Pomerene.  It  seems  to  me  that  this  documentary  e^ 
dence  which  Senator  Heed  is  referring  to  has  already  been  offered  : 
evidence;  and  it  seems  to  me  that  he  should  offer  that  which  tto 
desire  to  put  in,  and  then  let  other  members  of  the  committee  off* 
that  which  they  desire  to  incorporate. 

Senator  Peed.  That  is  right.  I  will  make  my  offers  now;  and 
there  is  anything  else  offered  hereafter  which  should  be  printed  : 
direct  connection  with  anything  I  have  offered,  let  it  be  printed  j 
that  form. 

Senator  Lee.  Yes. 

Senator  Reed.  (13)  I  offer  in  evidence  a  part  of  the  report  of  tl 
Bureau  of  Corporations,  under  date  of  March  3,  1913,  which  relab 
especially  to  the  International  Harvester  Co.;  and  I  desire  the  fc 
lowing  extracts  from  this  report  to  be  made  a  part  of  the  record: 

(a)  Chapter  2,  page  67,  formation  of  the  International  Ha 
vester  Co. 

I  desire  in  this  connection  to  call  special  attention  to  sections  2,  I 
and  4,  and  the  whole  of  chapter  2,  pages  67  to  93,  inclusive.  And 
ask  to  have  that  matter  printed. 

(b)  All  of  chapter  3,  section  1,  showing  the  watered  stock  of  tl 
company;  pages  94  to  135,  inclusive. 

Senator  Hollis.  That  is  the  same  Commissioner  of  Corporation 
report  ? 
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Senator  Reed.  Now,  the  term  “watered  stock”  is  my  term;  and 
am  simply  using  it  in  its  descriptive  way. 

Senator  Hollis.  Well,  do  you  think  you  ought  to  use  the  term 
hat  way?  It  misled  me.  I  supposed  you  were  referring  to  some 
)art  of  the  report.  I  ask  if  you  are  referring  to  the  report  of  the 
Commissioner  of  Corporations  now  ? 

Senator  Reed.  I  am.  ,  0 

Senator  Lee.  Do  you  not  think  you  ought  to  refer  to  the^pages  i 
Senator  Reed.  Let  me  change  the  term  “watered  stock”  to  “the 

[>asis  for  the  stock  issued  by  the  company.” 

(c)  That  part  of  the  report  which  appears  on  pages  136  to  143, 

nclusive,  of  chapter  4,  and  which  relates  to  the  acquisition  of  com¬ 
peting  concerns.  .  .  „  .  .  ,  _ 

And  in  this  connection,  I  ask  to  have  printed  all  ot  sections  1,  2, 

md  3  of  chapter  4.  . 

(d)  I  offer  that  part  of  the  report  known  as  section  14,  appearing 
)n  pages  164  and  165,  which  relates  to  the  organization  of  the  Inter- 
lational  Harvester  Co.  I  ask  to  have  that  printed. 

(e)  I  offer  sections  16  and  17,  pages  178  to  189,  inclusive,  which 
relates  to  the  controlling  influence  this  company  has  on  business. 

Senator  Weeks.  Do  vou  mean  on  all  business  ? 

Senator  Reed.  On  the  business  of  harvesting  implements. 

Senator  Weeks.  Do  you  not  want  to  put  that  in  ? 

I  Senator  Nelson.  Agricultural  implements. 

Senator  Reed.  Agricultural  implements,  I  should  have  said;  not 

larvesting  implements.  .  . 

(/)  I  offer  the  summary,  section  5,  pages  288  to  289,  inclusive. 

\g)  I  offer  section  1,  pages  290-291;  also  sections  4,  5,  6,  7,  8, 
and  9,  as  they  appear  on  pages  296  to  323,  inclusive. 

I  also  offer  section  11,  for  the  purpose  of  throwing  light  upon  the 
iompetitive  methods  in  business  and  the  relation  of  this  company 

thereto.  .  „  . 

(14)  I  desire  to  print  memoranda  showmg  the  number  ol  anti¬ 
trust  cases  that  have  been  filed  against  the  International  Har¬ 
vester  Co. 

Senator  Nelson.  Civil  and  criminal  ? 

Senator  Reed.  So  far  as  I  have  them;  and  I  want  to  say  that  this 
statement  which  I  have  may  be  incomplete,  but  I  believe  it  to  be 

absolutely  accurate  as  far  as  it  goes.  .  ,  Q 

Senator  Bkistow.  Does  it  give  the  dates  when  the  suits  were  hied  . 
Senator  Reed.  I  can  give  those  in  some  instances. 

Senator  Weeks.  Are  some  of  them  criminal  cases  ? 

Senator  Nelson.  Yes. 

Senator  Reed,  (a)  State  of  Missouri  v.  International  Harvester 
Co.,  reported  in  141  Southwestern  Reporter,  672,  Missouri  Supreme 
Court;  decided  November  27,  1911.  Information  m  quo  warranto 
by  State;  trial  in  the  supreme  court,  October  term,  1907 ;  judgment  of 
ouster  suspended  upon  payment  of  $50,000,  which  was  afterwards 
modified  to  $25,000;  and  order  of  severance  of  connection  with  New 
•Jersey  company.  Judgment  sustained  in  Lnited  States  Supreme 

Court  June  8,  1914.  _ 

(b)  State  of  Kansas  v.  International  Harvester  Co.,  99  .Pacific 

Reporter,  603;  also  reported  in  79  Kansas,  371;  judgment  being  ren¬ 
dered  on  January  9,  1909,  by  the  supreme  court  of  Kansas.  Inlor- 
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mation  was  filed  October  13,  1906;  verdict  of  guilty  on  42  counts  ar 
fines  aggregating  $12,600.  Judgment  affirmed. 

(c)  State  of  Kansas  v.  International  Harvester  Co.,  reported  in  It 
Pacific  Reporter;  judgment  February  12,  1910,  being  a  civil  pr 
ceeding  for  forfeiture  of  charter;  modified  judgment  of  ouster  fro 
doing  business  in  the  State. 

(d)  I  put  in  at  this  point  telegram  from  the  attorney  general 
Texas,  dated  July  11,  1914,  addressed  to  me,  which  was  sent  in  r 
sponse  to  an  inquiry  as  to  whether  the  International  Harvester  C 
had  ever  been  attached  in  the  courts  of  that  State.  The  telegra 
reads : 

September,  1907. 

International  Harvester  Co.  of  America  pleaded  guilty  in  a  prosecution  by  t 
State  charging  violation  of  antitrust  laws;  was  fined  $35,000;  its  permit  to  do  busirn 
in  the  State  canceled;  injunction  issued  prohibiting  transaction  of  any  other  th: 
interstate  business.  The  record  in  this  case  was  not  printed,  and  the  testimony  up 
which  suit  was  instituted  is  not  in  available  form  to  be  forwarded. 

B.  F.  Looney,  Attorney  General. 


Senator  Lee.  Mr.  Chairman,  I  would  like  to  enter  an  inquiry  he! 
as  to  the  pertinency  of  that  telegram,  which  refers  to  a  proceedii 
and  a  fine  imposed  two  years  before  the  witness,  Mr.  Jones,  becan 
a  member  of  the  board  of  directors  of  the  International  Harvester  C 

Senator  Reed.  Mr.  Chairman,  there  are  two  questions  involvt 
here:  First,  was  this  concern  ever  a  trust?  Second,  was  it  a  trust 
the  time  Mr.  Jones  became  connected  with  it,  and  did  it  contim 
to  be  a  trust?  There  is  also  a  third  question,  whether  Mr.  Jon* 
when  he  went  into  this  concern  knew  that  it  was  a  criminal  concer 
and  here  is  the  judgment  of  a  court  rendered  before  he  came 
solemnly  adjudging  it  to  be  guilty  upon  its  plea  of  guilty.  Thereto 
I  say  it  is  pertinent. 

Senator  Lee.  Mr.  Chairman,  I  would  like  to  suggest  that  befo 
this  telegram  is  admitted,  or  if  it  is  admitted,  the  practice  which 
brought  in  question  and  penalized  should  be  sufficiently  describ< 
in  order  that  it  may  be  known  to  the  committee  and  to  the  Senat 
whether  or  not  that  practice  was  a  continuing  one,  and  whether 
has  been  persisted  in  since  it  was  objected  to  before. 

Senator  Reed.  It  evidently  was  not  persisted  in  in  Texas,  for  t] 
decree  prohibited  it. 

Senator  Pomerene.  I  have  no  objection  to  the  telegram  going 
for  what  it  is  worth.  There  is  this  technical  objection,  from 
judicial  standpoint,  namely,  that  it  is  only  secondary  evidence,  ai 
the  best  evidence  would  be  the  record  itself. 

Senator  Reed.  Do  you  make  that  objection? 

Senator  Pomerene.  No;  I  have  no  objection  to  it;  but  it 
subject  to  that  technical  objection. 

Senator  Reed.  Of  course  it  is  subject  to  that  technical  objectio 
if  we  are  in  a  court  of  law.  But  it  is  the  custom  to  receive  inform 
tion  of  this  kind  before  committees;  and  if  any  one  desires  to  dispu 
it,  they  have  of  course  the  opportunity  to  do  so.  I  offer  it  as  : 
prima  facie  showing.  In  fact,  I  think  it  could  be  shown  by  commc  | 
and  public  rumor,  so  far  as  this  case  is  concerned. 

Senator  Hitchcock.  Is  there  any  desire  to  submit  that  questic  i 
to  a  vote  ? 

Senator  Pomerene.  No. 
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Senator  Hitchcock.  Then  it  will  be  received  in  evidence,  without 

Senator  Hollis.  Not  without  objection.  Objection  having  been 
itered,  it  will  be  received  with  objection,  but 
Senator  Hitchcock  (Interposing).  Without  any  vote.. 

Senator  Hollis.  Yes;  without  a  vote. 

Senator  Reed.  A  member  is  entitled  to  object,  and  thus  to  save 

s  right  to  an  exception.  #  1  ^  r»-i 

(d)  United  States  of  America  v.  International  Harvester  Co,  hied 
1912,  and  now  pending  in  the  district  court  of  the  United  otates 

■r  the  District  of  Minnesota.  a-  t 

(15)  I  desire  to  have  printed  all  of  Senate  Document  JNo.  604,  ol  me 
xty-second  Congress,  second  session;  also,  all  of  Senate  Document 
o.  454,  Sixty-second  Congress,  second  session.  Those  relate  to  Mr. 
erkin’s  interference  down  here  on  behalf  of  the  Harvester  trust. 

(16)  Mr.  Chairman,  I  offer  the  following  memoranda  with  reference 

)  the  litigation  in  Kentuckv.:  n  ... 

Commonwealth  of  Kentucky  v.  International  Harvester  Co.,  144 
outhwestern  Reporter,  166;  decided  March  16,  1912,  by  the  Ken- 
lckv  Court  of  Appeals.  This  was  a  suit  to  recover  penalties  lor 
iolation  of  the  statute  against  monopolies.  It  was  begun  July  21, 
HO,  and  ended  July  21,  1911;  verdict  and  judgment  lor  $5,000; 
ldgment  affirmed  in  the  Kentucky  Court  of  Appeals. 

Cb)  Commonwealth  of  Kentucky  v.  International  Harvester  Co., 

45  Southwestern  Reporter,  393;  Kentucky  Court  of  Appeals,  April 
0  1912;  criminal  prosecution;  indictment  returned  October  term, 
911.  Defendant  defaulted  and  was  fined  $500,  the  minimum  hue. 

)efendant  appealed  and  judgment  affirmed.  n 

(c)  Commonwealth  of  Kentucky  v.  International  Harvester  Co  , 

46  Southwestern  Reporter,  12;  Kentucky  Court  of  Appeals,  April 
8  1912;  criminal  proceedings  instituted  in  Todd  County  Circuit 
Jourt,  March  11;  judgment  of  fine  of  $2,500;  judgment  affirmed. 

(d)  Commonwealth  of  Kentucky  v.  International  Harvester  Co., 

47  Southwestern  Reporter,  1199;  Kentucky  Court  of  .Appeals, 
larch  28,  1912;  penal  action;  fine  of  $1,500  imposed;  judgment 

Plater  furnish  the  reporter  with  the  documents  which  I  will 

Lnallv  offer  in  these  cases.  .  „  .  _  ~  , 

Senator  Hitchcock.  Consisting  of  the  action  of  the  Supreme  Court 

>f  the  United  States  ?  , 

Senator  Reed.  In  all  these  cases  I  will  make  that  statement,  and 

>ut  the  matter  in  at  this  point  so  that  it  will  be  consecutive. 

Senator  Hitchcock.  Without  objection,  that  will  be  done.  . 

Senator  Reed.  Yes;  I  think  we  all  want  it,  I  will  put  m  the 

>pinion  showing  the  grounds  of  the  decision. 

[After  a  pause.]  .  .  .  , .  * 

Now,  Mr.  Chairman,  I  have  this  data  m  regard  to  the  action  ol 

Re  Supreme  Court  of  the  United  States  in  the  Kentucky  cases; 
md  I  also  introduce  the  opinions  of  the  Supreme  Court  of  the  United 

States '  • 

(a)  In  cause  No.  298,  October  term,  1913,  opinion  by  Mr.  Justice 

Day;  opinion  dated  June  22,  1914 -  .  , 

Senator  Shafroth  (interposing).  Are  you  going  to  have  all  of 

those  put  in  ? 


136 


NOMINATION  OF  THOMAS  D.  JONES. 


Senator  Reed.  I  think  so;  they  are  all  very  short — one  page. 

Senator  Shafroth.  All  right,  if  they  are  short. 

Senator  Reed.  Also  opinion  of  the  United  States  Supreme  Court, ' 
by  Mr.  Justice  Holmes,  in  cases  Nos.  276,  291,  and  299,  October 
term,  1913,  decided  June  8,  1914.  In  the  latter  opinion,  which 
covers  three  cases,  the  court  reversed  the  decision  of  the  Kentucky 
courts,  holding,  as  I  understand  it,  that  the  statute  was  too  vague 
and  uncertain  to  be  within  the  Constitution. 

Senator  Shafroth.  Do  you  not  think  you  had  better  have  that 
in  in  full,  if  it  is  short  ?  j  I 

Senator  Reed.  It  is.  They  are  both  going  in.  In  cause  No.  298, 
the  Supreme  Court,  in  an  opinion  by  Mr.  Justice  Day - 

Senator  Nelson  (interposing).  That  is  where  the  court  held  that 
they  had  proper  service  upon  the  company. 

Senator  Reed  (continuing).  Held  that  there  was  proper  service i 
upon  the  company,  but  also  held  that  the  law  was  unconstitutional  f\ 
and  the  case  was  reversed.  jii 

Now,  Mr.  Chairman,  the  letter  of  Hon.  James  S.  Harlan,  of  the; 
Interstate  Commerce  Commission,  to  Senator  Hitchcock,  dated  July^ 
10,  1914,  and  transmitting  a  report  of  a  special  examination  made  by 
the  Interstate  Commerce  Commission  of  the  relationship  existing  be¬ 
tween  the  Chestnut  Ridge  Railway  Co.,  the  Mineral  Point  &  Northern  ? 
Railway  Co.,  and  the  Depue  &  Northern  Railway  Co.,  and  the  Newif 
Jersey  Zinc  Co. -  J«i 

Senator  Lee.  Mr.  Chairman,  a  copy  of  that  letter  that  I  have  isF1' 
addressed  to  Hon.  James  A.  Reed,  United  States  Senate.  I  do  noD1 
suppose  that  is  a  material  point. 

Senator  Reed.  I  will  be  glad  to  show  you  this  one  [handing  paper  ® 
to  Senator  Lee].  That  is  not  a  copy  of  this  letter  [indicating]. 

Senator  Lee.  All  right.  This  [indicating]  is  dated  July  9.  I 

Senator  Reed.  What  letter  have  you  in  mind  ? 

Senator  Lee.  It  contains  a  very  pertinent  statement:  i 

Any  expression  of  views  to  be  found  in  the  report  of  the  examination  mentioned 
is  to  be  understood  to  be  the  views  of  the  examiner.  The  commission  itself  has  not  3 
passed  upon  the  facts  developed  in  the  report. 

And  one  of  those  reports  I  know  is  contrary  to  the  rules  of  the 
commission.  For  instance,  there  is  a  statement  of  the  cost  of  the 
longest  of  those  operating  railroads  which  apparently  includes  the 
stock  and  runs  the  cost  up  to  the  neighborhood  of  $900,000.  Now, 
the  statement  of  one  of  the  officials  of  the  company  is  that  it  cost 
$400,000,  and  I  think  the  witness  has  said  that  the  stock  is  owned  by 
one  of  the  zinc  companies,  or  nearly  all  owned  bv  one  of  the  zinc  com¬ 
panies,  and  in  addition  to  that  the  record  itself  shows  that  the  stock 
is  owned  by  the  zinc  company.  So  the  report  comes  merely  from  i 
the  examiner. 

Senator  Hitchcock.  Do  you  object,  then,  to  this  transcript  going 
into  the  record  ? 

Senator  Lee.  I  do  not  object  to  the  transcript  going  in,  if  it  is 
accompanied  by  this  qualification  from  the  head  of  the  Interstate 
Commerce  Commission,  who  says  that  it  is  merely  the  opinion  of 
one  examiner  and  has  never  been  passed  on  by  the  commission,  i 
and  here  I  am  pointing  out  places  where  the  actual  opinion  of  the 
examiner  is  inconsistent  with  the  rules  of  the  commission  and  incon¬ 
sistent  with  the  witness’s  testimony,  which  he  quotes  himself. 
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Senator  Reed.  Now,  that  is  a  matter  of  argument.  Of  course,  I 
not  know  how  the  Senator  from  Maryland  came  into  possession 
a  copy  of  a  letter  written  to  me.  I  have  not  the  slightest  objec- 
>n  to  that.  I  am  perfectly  willing  that  any  letters  written  to  me, 
any  letters  written  by  me  with  reference  to  this  matter,  should 
into  the  record;  but  the  fact  is,  so  far  as  I  am  individually  con- 
rned,  that  I  have  not  yet  seen  the  original  01  this  letter,  aitnougn 

has  doubtless  been  sent  to  my  office.  v  , 

Senator  Shafroth.  This  is  not  a  proceeding  m  a  court.  lou  do 
,t  have  to  make  objections  and  take  formal  exceptions  and  that 
rt  of  thing.  We  have  a  right  to  have  the  whole  record  go  m  and 
rue  on  it  and  see  whether  it  is  relevant  or  not. 

Senator  Reed.  I  offer  this  report  [indicating]. 

Senator  Lee.  I  object,  Mr.  Chairman,  to  the  including  of  this 
eged  report  of  Examiner  Peck— that  is  what  I  suppose  is  com- 
unless  the  letter  of  the  commission  explaining  its  worth  pre- 

Senator  Reed.  Very  well.  I  have  not  the  slightest  objection  to 
e  printing  of  this  letter.  I  have  not  even  read  it  yet. 

Senator  Lee.  There  it  is  [handing  paper  to  Senator  Reed], 

Senator  Reed.  I  do  not  care  what  is  in  it.  It  is  perfectly  obvious 
at  it  is  some  letter  that  was  written  to  me  which,  m  the  way  i  have 
sen  crowded  for  time  for  several  days,  I  have  not  had  a  chance  to 
ad.  But  whatever  there  is  in  it,  if  the  Senator  from  Man  lan 
ants  to  offer  it  he  can  do  so ;  and  in  that  connection  1  am  perfectly 
illing  to  offer  it  myself,  and  will  do  so. 

Senator  Lee.  Well,  I  suggest  that  the  Senator  offer  it  ahead  of 

'Senator  Reed.  I  suggest  that  the  report  go  in  where  I  have  offered 
and  then  these  comments  can  come  in  afterwards. 

’Senator  Lee.  I  do  not  see  how  it  can  be  properly  ottered  unless 

refaced  by  the  letter.  .  ,  .  _ 

Senator  Reed.  Let  the  reporter  read  my  statement  introducing 

le  report  in  evidence. 

(Here  the  reporter  read  as  follows:) 


Senator  Reed.  Now,  Mr.  Chairman  the  letter  of  Hon.  James  S  Harlan  of  the 
erstate  Commerce  Commission,  to  Senator  Hitchcock,  dated  Jul>  10,  191b 
nsmitting  a  report  of  a  special  examination  made  by  the  Interstate  Commerce 
Emission  of  the  relationship  existing  between  the  Chestnut  Ridge  Railway  Co., 
}  Mineral  Point  &  Northern  Railway  Co.,  and  tne  Depue  &  Northern  Railway  Co., 

i  the  New  Jersey  Zinc  Co. - 


Senator  Reed  (continuing).  I  would  like  to  have  this  evidence 
lich  I  am  offering  printed  directly  in  connection  with  the  other 
idence,  so  that  the  evidence  may  all  be  together;  and  if  it  is  agree- 
»le  to  the  Senator  from  Maryland,  this  colloquy  can  appear  mime- 

Senator  Lee.  I  object  to  that.  I  think  the  colloquy  ought  to 
>pear  just  as  it  does  appear  in  the  actual  proceedings  ol  this  com- 

ittee 


Lut/GB 

Senator  Reed.  Well,  I  have  offered  it  in  that  order,  and  of  course 
the  printing  of  it  it  would  naturally  go  in  that  order,  and  the  col- 
mv  would  immediately  follow.  And  since  the  Senator  from  Mary- 
nd  has  requested  that  the  letter  addressed  to  me  dated  July  9,  irom 
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James  S.  Harlan,  be  incorporated,  I  offer  that  in  connection  with  the 
report. 

Senator  Hitchcock.  Senator  Lee,  have  you  something  to  offer  &  Ij 
Senator  Lee.  I  understand  that  you  have  offered  this  opinion  by 
Aired  H.  Feck,  examiner,  dated  September  12,  and  which  consists  oj 
some  53  typewritten  pages,  Senator  Reed  ? 

Senator  Reed.  No;  I  did  not  offer  the  whole  of  it;  I  offered  parts 
of  it,  which  are  here  copied  [indicating].  If  anybody  wants  it,  all  in 
it  can  go  m.  My  clerk  went  over  it  and  took  out  the  parts  which  he 
thought  were  pertinent  to  this  issue;  but  if  anybody  wants  it  all 
printed,  let  it  all  be  printed. 

Senator  Lee.  Did  this  statement  of  the  cost  of  that  27-mile  rail¬ 
road,  showing  that  it  was  $973,000,  made  by  this  examiner,  go  in « 
Senator  Reed.  Well,  if  there  is  any  dispute  about  it  and  anybody 
wants  it  all  printed  let  the  whole  report  be  substituted  instead  of  mv 
excerpts.  I  was  trying  to  abbreviate  the  record. 

Senator  Lee.  Well,  did  the  statement  by  W.  D.  Mahon,  one  of  the 

“„of  imnmg  road,  g0  in>  ^  which  he  gaid  that  it  cogt 

$44(J,0U0,  and  did  the  statement  of  the  stock  ownership  on  the  next 

page  go  in  showing  that  the  Mineral  Point  Zinc  Co.  owns  nearly  all 
of  the  stock  ?  J 

Senator  Reed.  I  can  not  answer  all  of  these  questions  and  run 
through  the  report  at  the  same  time. 

Senator  Nelson.  You  must  remember,  Senator  Lee,  that  the 
Mineral  Foint  Zinc  Co.  is  owned  by  the  New  Jersey  Zinc  Co 

Senator  Lee.  Certainly.  In  other  words,  this  stock  is  simply  held 
as  a  sort  of  muniment  of  title,  and  the  owners  and  controllers  of  this 

railroad  have  apparently  complied  with  the  Interstate  Commerce 
Commission  rules. 

Senator  Nelson.  Yes. 

.  Senator  Lee.  Whereas  the  examiner  made  a  statement  incon¬ 
sistent  with  those  rules. 

Senator  Reed.  Answering  the  interrogatory  of  the  Senator  from 
Maryland,  the  tabulation  here  [indicating]  showing  the  cost  of  this 
road  and  its  subsequent  equipment  to  be  $973,000  is  here. 

Senator  Lee.  And  Mr.  Mahon’s  statement  that  it  reallv  cost 
$440,000  ?  y  \ 

.  Senator  Reed.  I  do  not  know  whether  Mr  Mahon’s  full  statement 
is  here  or  not,  it  does  appear  that  the  road  and  equipment  actually 
cost,  according  to  Mr.  ¥7.  D.  Mahon,  about  $440,000. 

Senator  Lee.  Yes. 

Senator  Reed.  Everything  is  here,  with  perfect  impartiality,  as 
far  as  my  clerk  could  get  it,  which  he  thought  bore  upon  the  case. 

•  i  that  if  any  one  wants  to  add  to  this  they  can  do  so. 

I  did  not  w&ot  to  print  the  whole  report,  because  it  would  cumber 
the  record. 

Senator  Lee.  All  right. 

Senator  Reed.  I  think  everything  is  there  but  the  profits  and  i 
losses  and  dividends. 

Senator  Hollis.  It  seems  to  me,  Mr.  Chairman,  that  what  has  I 
already  been  offered  will  have  to  be  put  in  definite  shape,  so  that  we  ; 
can  ascertain  just  what  it  is. 

Senator  Hitchcock.  It  is  here  and  we  can  examine  it  now. 
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Senator  Hollis.  If  you  want  to  take  the  time.  But  I  think  it  will 
be  much  more  useful  to  have  this  put  in  shape  and  let  us  see  what  is 
put  in  and  determine  if  we  want  to  reply  to  it.  I  liave  tried  a  great 
many  lawsuits 5  and  I  know  that  it  is  impracticable,  with  all  of  these 
gentlemen  waiting  here,  to  go  through  all  those  documents.  It  would 
’ake  two  or  three  hours  at  least,  and  you  would  not  want  me  to  do  it. 

Now,  I  suppose  this  is  what  some  of  the  members  of  the  committee 
want  printed  and  given  to  the  public.  And  if  that  is  the  purpose  of 
t  it  ought  to  be  gone  over  carefully  in  order  to  see  what  is  here 
and  if  other  material  should  be  furnished  to  offset  it ;  and  I  want  an 

opportunity  to  do  that.  .  .  .  ,  0 

Senator  Nelson.  Why  can  you  not  put  m  the  whole  document « 
Senator  Hollis.  I  want  an  opportunity  to  examine  the  docu¬ 
ments.  This  matter  is  familiar  to  those  who  put  it  in;  but  I  could 
not  anticipate — nobody  could  anticipate  what  was  going  to  be  put 
in;  and  I  want  an  opportunity  to  look  it  over.  . 

Senator  Reed.  I  offer  the  whole  report  in  evidence,  in  lieu  ol  the 

pexcerpts. 

Senator  Hitchcock.  The  whole  report  will  be  received,  m  the 
absence  of  objection,  in  order  to  save  time. 

Senator  Hollis.  I  am  not  speaking  about  that.  I  am  talking 
about  this  whole  mass  of  material  which  has  been.  It  has  been 
extracted  from  and  excerpted,  and  certain  parts  put  in;  and  I  want 
an  opportunity  to  look  into  it. 

Senator  Lee.  I  think  the  whole  record  ought  to  go  m,  because 
these  are  mining  railroads,  and  so  far  as  they  are  public  carriers  they 
have  been  running  at  a  loss  at  the  expense  of  this  mining  company. 

Senator  Hitchcock.  Have  you  anything  further  to  offer,  Senator 

Lee  ? 

Senator  Lee.  I  would  like  to  offer  something  further,  after  I  have 
had  an  opportunity  to  examine  what  has  been  offered. 

Senator  Hitchcock.  The  only  way  we  can  do  that  is  to  have  a 
subsequent  meeting  of  the  committee.  I  think  these  records  had 
better  be  printed  as  far  as  they  go  and  then  if  any  member  desires  a 
subsequent  meeting  it  can  be  held. 

Senator  Lee.  Yes. 

Senator  Shafroth.  I  think  we  had  better  take  these  exceipts, 
and  then  if  we  have  any  objection  to  them  we  can  print  the  records 
in  full,  but  I  do  not  believe  it  necessary  to  print  them  in  full. 

Senator  Hitchcock.  Senator  Hollis,  have  you  anything  to  offer  ? 

Senator  Hollis.  No. 

Senator  Reed.  Mr.  Chairman,  in  regard  to  having  a  voluminous 
record  of  the  committee  proceedings,  the  records  of  the  Supreme 
Court  of  the  United  States  are  before  the  committee,  and  as  to  the 
formal  parts  of  the  record,  the  extracts  from  the  report  of  the  Com¬ 
missioner  of  Corporations  are  not  voluminous.  I  think  we  ought  to 
get  this  record  in  shape  as  soon  as  we  pan,  but  I  want  to  be  per¬ 
fectly  fair  to  my  associates  on  the  committee. 

Senator  Hitchcock.  Has  any  other  Senator  any  additions  to  the 

record  to  offer 

Senator  Lee.  I  wish  to  say,  Mr.  Chairman,  that  I  have  additional 
matter  to  offer,  but  I  prefer  to  look  over  these  papers  before  offer¬ 
ing  it. 
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Senator  Hitchcock.  Well,  I  think  if  the  Senator  has  anything  to 
offer  he  should  offer  it  now. 

I  will  offer  that  part  of  the  Congressional  Record  of  May  21,  1912, 
containing  a  portion  of  a  speech  by  Senator  Stone  of  Missouri,  quoting 
authorities  for  the  assertion  that  the  International  Harvester  was 
seeking  by  corrupt  means  to  control  the  Republican  Party,  beginning 
two  lines  below  the  top  of  page  6860  of  the  Record  for  that  day  and 
ending  within  three  lines  of  the  bottom  of  the  first  column  on  nage 
6861.  F  6  ; 

Senator  Shafroth.  Mr.  Chairman,  I  do  not  think  that  that  would 
be  proper  in  a  committee  report;  I  think  it  is  all  right  in  your  speech 
to  get  up  and  hurl  it  at  them;  but  it  does  not  seem  to  me  that  it 
comes  proper  in  a  report  of  the  committee. 

Senator  Hitchcock.  Would  the  Senator  like  to  have  the  question 
submitted  to  a  vote  ? 

Senator  Shafroth.  I  think  that - 

Senator  Pomerene  (interposing).  When  was  that  speech  deliv¬ 
ered  ? 

Senator  Shafroth.  1912. 

Senator  Hitchcock.  May  21,  1912. 

Senator  Shafroth.  But  I  never  heard  of  a  speech  made  by  a 
Senator  on  the  floor  of  the  Senate  being  incorporated  as  a  part  of  a 
committee  report;  that  is  the  only  objection. 

Senator  Hitchcock.  Does  the  Senator  desire  to  have  it  submitted 
to  a  vote  ? 

Senator  Shafroth.  Well,  I  do  not  know;  I  merely  make  that  sug¬ 
gestion. 

Senator  Hitchcock.  Otherwise  it  will  go  in  with  the  Senator’s 
objection. 

Senator  Hollis.  I  ask  to  have  a  vote  on  it. 

Senator  Hitchcock.  Senator  Reed  ? 

Senator  Reed.  I  will  ask  you  to  excuse  me. 

Senator  Hitchcock.  I  think  you  ought  to  vote  on  it. 

(Thereupon  a  vote  was  taken.) 

Senator  Hitchcock.  The  vote  stands  5  ayes  and  4  noes,  one  not 
voting.  The  motion  is  carried;  the  speech  will  go  in  the  record. 

Senator  Bristow.  Has  the  letter  of  the  President  in  regard  to 
Mr.  Jones  been  incorporated  in  the  record? 

Senator  Hitchcock.  It  has  not. 

Senator  Bristow.  I  would  like  to  have  that  incorporated. 

Senator  Shafroth.  What  is  that  ? 

Senator  Bristow.  The  letter  of  the  President  to  Senator  Owen. 

Senator  Hitchcock.  Is  there  objection  to  that?  The  Chair  hears 
none;  it  will  be  incorporated. 

Is  there  anything  further  to  offer  to  complete  this  record  ? 

Senator  Lee.  I  have  a  letter  from  the  defendant — I  think  I  had 
better  call  him  that — which  I  would  like  to  submit  as  part  of  the 
evidence. 

Senator  Hitchcock.  What  is  that  ? 

Senator  Lee.  I  have  a  letter  from  Mr.  Jones  bearing  upon  certain 
portions  of  his  testimony  and  the  Interstate  Commerce  Commission 
report. 

Senator  Hitchcock.  You  will  submit  that  ? 
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Senator  Lee.  I  would  like  to  submit  that  letter,  with  such  other 
statement  as  he  may  make  after  he  has  had  an  opportunity  to  review 
iis  record.  I  have  sent  him  already  a  copy  of  his  testimony  m  this 
natter;  and  I  would  like  to  send  him  a  copy  of  this,  what  might  be 
balled  an  attack  on  his  testimony.  I  think  it  is  only  fair  to  the 
witness  that  he  should  have  it  and  have  a  chance  to  reply  to  it. 

Senator  Hitchcock.  I  will  say  that  a  copy  of  the  testimony  was 

sent  him  some  time  ago. 

Senator  Lee.  Yes.  I  sent  him  a  copy  also. 

Senator  Reed.  It  seems  to  me  very  peculiar,  now,  after  a  man  has 
been  brought  here  and  given  an  opportunity  to  tell  his  stoi^y  on  the 
stand,  in  the  presence  of  the  whole  committee,  that  he  should  ask  the 
privilege  of  supplementing  that  testimony  by  any  letter  or  state¬ 
ment — unless  he  simply  wanted  to  correct  an  inaccuracy,  which 
privilege  might  possibly  be  accorded  him. 

Senator  Pomerene.  Well,  Mr.  Chairman,  he  ought  to  have  a  light 
to  reply  to  a  matter  which  has  been  presented  here. 

Senator  Hitchcock.  Will  you  present  your  motion,  Senator  Lee  $ 

Senator  Lee.  My  motion  is  this:  I  move  that  the  nominee,  Mr. 
Thomas  D.  Jones,  be  given  an  opportunity  to  look  oyer  the  additional 
Testimony  that  is  being  taken,  or  other  matter  in  the  nature  of 
testimony,  and  be  given  an  opportunity  to  make  such  reply  or  re¬ 
joinder  or  explanation  as  he  may  see  fit. 

Senator  Reed.  Mr.  Chairman,  what  will  we  do  then  with  this 
situation — which  we  all  know?  Yesterday,  when  this  matter  went 
over,  it  was  demanded  of  the  Senator  from  Nebraska  [Mr.  Hitchcock], 
as  the  acting  chairman  of  the  committee,  when  this  report  would  be 
ready;  and  his  reply  was  that  it  would  be  finished  to-day  and  leady 

to  be  brought  before  the  Senate.  . 

Senator  Bristow.  Why  can  not  that  be  submitted  later  s 

Senator  Lee.  I  do  not  think  that  that  reply  of  Senator  Hitchcock 
was  binding  upon  either  him  or  the  other  members  of  the  committee. 
If  that  is  a  law  of  the  Medes  and  Persians  which  can  not  be  altered, 
we  have  got  into  a  very  peculiar  stage.  But  this  is.  a  perfectly  fair 
proposition;  and  I  think  if  the  Senator  has  any  objection  to  it,  he 
ought  to  argue  directly  to  the  proposition. 

Senator  Nelson.  Well,  I  will  offer  an  amendment  to  that  motion 
that,  in  the  meantime  no  report  on  this  nomination  be  made  to  the 


Senate.  .  ^ 

Senator  Lee.  I  will  accept  that  amendment  with  pleasure.  Or 

course  that  was  implied,  Senator  Nelson. 

Senator  Nelson.  Yes;  that  this  nomination  shall  not  be  reported 
to  the  Senate  until  the  record  is  complete  and  printed. 


Senator  Lee.  Certainly. 

Senator  Hitchcock.  I  think  that  would  be  a  great  mistake,  because 
this  report  has  been  promised ;  and  it  is  proposed  to  wait  simply  for 
a  statement  from  Mr.  Jones,  when  he  has  had  every  opportunity  to 
make  his  statement  here. 

The  motion  on  the  first  suggestion  of  Senator  Lee  I  thought  was 
reasonable,  that  a  letter  which  he  has  already  received  from  Mr  Jones 
be  placed  in  the  record,  but  to  throw  the  matter  open  and  give  him  an 
opportunity  to  send  a  written  statement  of  his  case  I  do  not  consider 
proper  as  a  record  of  the  committee.  It  might  be  proper  to  read  the 
fetter  to  the  Senate,  but  it  is  not  part  of  the  committee  records. 
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Senator  Pomerene.  Mr.  Chairman,  there  has  been  a  vast  deal  of 
new  matter  introduced  here.  .  It  may  be  that  it  affects  only  the  Inter¬ 
national  Harvester  Co.;  but  it  affects  the  company  with  which  Mr. 
Jones  is  connected,  and  that  connection  is  attacked.  Now,  it  is  a 
right  even  of  a  common  criminal  to  be  permitted  to  reply  to  evidence 
against  him,  and  Mr.  Jones  ought  to  have  every  reasonable  oppor¬ 
tunity  to  reply  to  whatever  these  charges  are.  I  do  not  know  whether 
there  is  anything  that  is  material  in  those  documents  or  not,  but  I  do 
not  think  that  this  committee,  or  any  member  of  the  committee,  would 
desire  the  report  to  go  out,  even  to  the  Senate,  to  the  effect  that  new 
matter  was  introduced  here  and  that  we  foreclosed  the  opportunity 
for  the  man  who  was  attacked  to  answer  such  new  matter. 

Senator  Bristow.  Nobody  is  in  favor  of  that,  Senator. 

Senator  Pomerene.  That  is  the  effect  of  it.  Personally  I  know 
that,  but  that  is  the  effect  of  it. 


Senator  Reed.  Let  me  answer  that  suggestion.  I  fully  agree  with 
Senator  Pomerene. 

Senator  Pomerene.  Certainly. 

Senator  Reed.  That  if  there  is  any  attack  in  any  of  these  docu¬ 
ments  upon  Mr.  Jones,  before  this  case  is  closed,  he  should  be  given 
the  most  abundant  opportunity  to  explain  it.  Nobody  would  be 
more  insistent  upon  that  than  myself. 

But  what  are  these  attacks  ?  Of  course,  the  committee  has  not 
seen  them.  But  this  is  the  character  of  them:  The  Bureau  of  Cor¬ 
porations  made  a  report  upon  the  International  Harvester  Co.,  not 
upon  Mr.  Jones,  and  that  is  introduced,  or  such  parts  of  it  as  I 
thought  were  pertinent.  There  is  not  a  word  in  the  report  reflecting 
upon  Mr.  Jones  in  any  way,  except  that  it  simply  shows  the  character 
of  this  company. 

As  to  the  decisions  of  the  courts  which  have  been  offered,  as  far  as  I 
know  not  a  single  one  of  them  mentions  Mr.  Jones  by  name,  except 
the  petition  in  the  Government  suit  which  is  now  pending  at  St. 
Paul,  and  that  was  all  gone  over  when  Mr.  Jones  was  here. 

Senator  Lee.  Do  I  understand  the  Senator  to  mean  that  Mr.  Jones 
is  not  affected  by  these  International  Harvester  suits  ? 

Senator  Reed.  Oh,  no;  the  Senator  fully  understood  me  when  I 
said  that  they  did  not  touch  him  personally;  they  touch  this  organ¬ 
ization  with  which  he  is  now  connected.  And  I  want  that  to  go  in, 
so  that  Senator  Pomerene  will  understand  me - 

Senator  Pomerene.  Yes. 

Senator  Reed  (continuing).  When  I  say  that  I  am  not  trying  to 
make  an  attack  upon  Mr.  Jones  and  then  shut  him  off  from  a  reply. 

Senator  Pomerene.  I  understand  you.  But  this  is  my  position, 
to  be  more  specific :  The  complaint  against  Mr.  Jones  is  not  against 
Mr.  Jones  the  man;  it  is  against  Mr.  Jones  because  he  is  connected 
with  this  corporation  which  has  violated  the  law;  and  the  effect  of 
the  introduction  of  this  evidence  is  this:  First,  it  is  a  direct  attack 
against  the  International  Harvester  Co.;  but,  by  innuendo  it  attacks 
Mr.  Jones.  It  may  be  just  as  damaging  as  if  it  were  a  direct  attack 
on  him;  and  for  that  reason  it  seems  to  me  that  there  should  be  full 
opportunity  given  him  for  a  reply,  if  he  so  desires. 

Senator  Nelson.  What  more  could  Mr.  Jones  do  than  make  an 
argument  against  these  public  documents? 

Senator  Pomerene.  I  do  not  know;  I  have  not  read  them. 
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Senator  Nelson.  He  could  simply  file  a  brief  or  argument  showing 
that  the  courts  were  mistaken,  or  the  reports  were  untrue. 

Senator  Lee.  Mr.  Chairman,  it  has  already  been  shown  here  this 
morning  that  Senator  Reed  by  accident  omitted  the  letter  of  the 
Interstate  Commerce  Commission  which  gave  some  explanation  of 
the  actual  worth  of  its  examiner’s  report.  Now,  that  was  entirely 
an  accident;  and  there  may  have  been  a  great  many  more  accidents, 
of  verv  serious  import,  of  the  same  kind. 

Now,  here  are  53  typewritten  pages  describing  the  management  ot 
these  mining  company  railroads — the  roads  of  this  zinc  concern. 
i  In  the  hurry  I  have  been  subjected  to,  I  was  able  to  have  copied  two 
of  these  pages  and  send  them  to  Mr.  Jones;  I  had  not  time  to.have 
anything  more  cop  ed.  I  think  he  ought  to  have  an  opportunity  to 
:  see  this  entire  proposition.  He  is  connected  with  this  zinc  concern, 
and  this  is  one  of  the  attacks  upon  him  and  his  character  and  capacity 
to  fill  the  office  to  which  he  has  been  nominated. 

Senator  Reed.  The  Senator  says  this  letter  [indicating]  was 
omitted  by  mistake.  Now,  there  is  not  a  word  in  this  letter  that 
would  alter  or  affect  the  conditions.  The  first  paragraph  relates 
entirely  to  a  description  of  what  is  sent;  and  then  follows  the  state- 

Iment: 

Any  expression  of  views  to  be  found  in  the  report  of  the  examination  mentioned 
is  to  be  understood  to  be  the  views  of  the  examiner.  The  commission  itself  has  not 
passed  upon  the  facts  developed  in  the  report. 

Now,  all  that  appears  plainly  upon  the  face  of  the  report;  and  it 
was  wholly  unnecessary  for  him  to  state  it;  and  it  would  have  been 
apparent  if  he  had  not  stated  it.  It  was  a  proper  statement  to  be 
made,  however. 

Senator  Pomerene.  Mr.  Chairman,  I  have  never  heard  that  where 
a  Senator  had  a  fair  reason  for  getting  an  explanation  of  any  kind 
from  a  person  being  directly  investigated  it  would  not  be  granted; 
it  seems  to  me  that  it  would  be  very  wrong  to  deny  it. 

Senator  Bristow.  It  seems  to  me  that  the  minority  are  trying  to 
make  up  the  majority  report  of  the  committee.  The  majority  have 
certain  ideas  of  the  report  they  desire  to  make,  and  which  they  have 
the  right  to  make;  the  minority  have  the  same  right;  and  I  think  the 
majority  ought  to  make  its  report  as  it  wants  it,  and  that  the  mi¬ 
nority  should  have  the  same  right. 

Senator  Pomerene.  This  is  not  making  up  a  report;  it  is  making  up 
a  record,  from  which  the  report,  the  conclusions  of  the  committee, 

will  be  drawn.  ...  . 

Senator  Reed.  The  only  objection  in  the  world  that  I  have  is  the 
one  of  delay.  We  are  being  accused  of  holding  up  the  whole  Federal 
Reserve  Board;  but  if  the  friends  of  Mr.  Jones  and  those  who  appear 
to  be  specially  interested  in  his  confirmation  want  time  for  Mr.  Jones 
to  examine  this  record,  and  the  Senate  will  permit  it,  I  will  not  make 
any  objection;  I  want  to  give  him  every  chance. 

Senator  Bhafroth.  There  has  been  no  agreement  by  the  Senate  as 
to  when  the  report  shall  be  made.  It  was  simply  a  statement  by  the 
acting  chairman;  and  he  can  simply  say  that  the  matter  has  gone 
over  for  that  purpose,  if  he  cares  to  do  so. 

Senator  Hitchcock.  I  have  a  suggestion  which  I  think  will  meet 
the  views  of  both  sides ;  and  I  will  lay  this  before  the  committee  as  a 
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substitute  for  the  motion:  That  after  the  report  of  the  committee  and 
the  views  of  the  minority  have  been  printed  and  the  record  of  the  case 
has  been  presented  to  the  Senate,  copies  of  the  same  shall  be  sent  to 
Mr.  Jones  and  he  shall  have  the  opportunity  to  present  an  answer  to 
any  new  matter  affecting  him,  with  appropriate  exhibits,  which  shall 
be  printed  as  a  supplementary  record  in  the  case. 

Senator  Hollis.  Mr.  Chairman,  I  would  like  to  make  a  statement 
about  this  matter. 

It  is  the  proposition  of  the  majority  of  this  committee  to  print  this 
report  and  spread  it  broadcast  for  some  purpose.  And  as  it  is  to  go 
out  broadcast  and  is  to  be  the  report  of  the  committee  and  the  record 
of  all  the  evidence,  it  should  contain  all  the  evidence;  it  should  not  go 
out  piecemeal. 

Mr.  Jones  is  under  attack  here.  The  only  decent  and  legal  way 
to  treat  a  man  who  is  under  attack  is  either  to  furnish  him  with  a 
copy  of  the  specifications  of  his  misdeeds  and  give  him  an  opportu¬ 
nity  to  answer  those,  or  else  go  on  with  your  hearing  and  make  your 
charges  and  put  in  your  evidence,  and  then  give  him  an  opportunity 
to  put  in  his  evidence  to  meet  it. 

We  have  not  done  that.  We  sent  a  nice  pleasant  telegram  to  Mr. 
Jones  asking  him  if  he  would  not  meet  with  this  committee;  and  he 
came  on  without  counsel  and  unsuspectingly  answered  such  ques¬ 
tions  as  were  put  to  him,  and  those  only.  He  was  not  invited  to 
make  a  statement.  He  could  not  make  a  statement,  because  there 
were  no  charges  against  him;  but  he  just  came  here  and  answered  I 
such  questions  as  were  put. 

Then  that  is  printed;  and  then  those  who  are  opposed  to  him  go 
to  work  industriously  and  dig  out  everything  they  can  find  against 
him  and  want  to  put  it  in  the  record  and  print  it  and  publish  it  to 
the  world,  without  Mr.  Jones’s  answers  to  that  evidence  or  those 
charges. 

I  submit  that  Mr.  Jones  is  entitled  to  see  the  record  which  contains 
the  evidence  that  is  produced  against  him  and  then  to  answer  it  and 
produce  such  further  evidence  as  is  fair  to  present  his  side  of  the  case; 
and  that  to  send  out  a  one-sided  part  of  the  record  that  is  got  up  by 
those  who  are  opposed  to  him,  and  not  give  him  an  opportunity  to 
answer  it,  is  contrary  to  all  American  ideas  of  fair  play  and  to  the 
rules  of  any  court. 

Senator  Nelson.  I  want  to  ask,  How  can  he  see  this  record  unless 
we  have  it  printed  and  in  type  ? 

Senator  Hollis.  We  can  have  it  printed,  as  far  as  we  have  gone, 
and  have  it  sent  to  him  before  it  is  completed. 

That  is  all  I  desire  to  say. 

Senator  Shafroth.  Yes;  it  can  go  to  the  printer;  we  have  no  ob¬ 
jection  to  that. 

Senator  Reed.  I  do  not  think  the  statement  ought  to  be  made 
here,  and  repeated,  that  somebody  is  trying  to  oppose  Mr.  Jones  and 
treating  him  unfairly. 

Senator  Hollis.  I  said  this  would  be  treating  him  unfairly,  not 
to  give  him  an  opportunity  to  reply.  That  is  my  position. 

Senator  Reed.  We  are  not  trying  a  lawsuit;  we  are  investigating 
with  reference  to  Mr.  Jones.  Now,  Mr.  Jones  came  here  and  pre¬ 
sented  the  appearance  and  manner  of  a  gentleman;  and  he  was  given 
the  fullest  opportunity  to  explain  his  connection  with  the  Harvester 
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Trust.  During  the  course  of  that  investigation,  or  that  testimony, 
he  was  asked  a  question  with  reference  to  his  acquiescence  in  the 
acts  of  the  Harvester  Trust  since  he  became  a  director  in  it.  He 
j  stated  that  he  had  acquiesced  in  all  of  those  acts,  and  that  they  had 
his  hearty  approval. 

Now,  the  records  that  have  been  put  in  bear  simply  upon  that 
•  company,  its  original  organization  and  its  course  of  conduct  since; 
and  they  are  all  public  documents,  official  in  their  nature;  and  that 
is  all  that  was  introduced.  Nobody  has  been  out  raking  around 
trying  to  get  evidence  against  Mr.  Jones  personally. 

Senator  Hollis.  Do  you  make  that  statement  deliberately,  Sen¬ 
ator  Reed,  that  no  one  has  been  raking  around  getting  things  against 
Mr.  Jones  personally? 

Senator  Reed.  I  make  the  statement  that,  so  far  as  I  am  concerned, 
and  so  far  as  1  have  any  knowledge,  that  is  true.  Of  course,  I  should 
not  say  that  nobody  in  the  world  has  been  trying  to  do  something  of 
that  kind;  because  I  could  not  speak  for  the  whole  world. 

But  all  I  have  done  was  to  have  some  telegrams  sent  to  ascertain 
what  suits  had  been  brought  against  the  International  Harvester  Co., 
and  where  the  official  records  could  be  found,  and  to  have  one  of  the 
young  gentlemen  in  my  office  go  down  and  get  the  records,  as  far  as 
we  had  them  here  in  the  Government  offices. 

Now,  I  do  not  want  to  be  put  in  the  light  of  having  done  anything 
else  than  that,  because  I  have  no  personal  warfare  to  make  against 
Mr.  Jones. 

Senator  Hollis.  What  is  objected  to  is  this:  If  it  was  not  for  the 
attempt  to  print  this  record  and  distribute  it,  of  course  there  would 
not  be  any  objection  to  this  procedure.  But  when  it  is  proposed  to 
print  the  report  and  the  report  of  the  committee  and  publish  it  to  the 
world,  then  it  is  unfair  to  Mr.  Jones  to  produce  a  mass  of  evidence 
here  after  he  has  appeared  before  the  committee  and  not  give  him  an 
opportunity  to  reply  to  it.  That  is  the  idea. 

And  I  understood  Senator  Reed  to  say  a  few  moments  ago  that  it 
was  unfair  not  to  give  him  an  opportunity  to  reply  to  it. 

Senator  Reed.  I  am  willing  to  give  him  an  opportunity  to  explain 
anything  introduced  here.  But  I  am  calling  your  attention  to  this 
fact,  that  if  we  take  the  course  now  suggested  it  means  a  delay  of 
probably  20  or  30  days. 

Senator  Lee.  Twenty  or  thirty  days  ? 

Senator  Reed.  I  think  so. 

Senator  Hollis.  Those  who  are  responsible  for  printing  this  report 
are  responsible  for  that;  I  do  not  object  to  it. 

Senator  Reed.  Of  course,  that  20  or  30  days  is  a  mere  estimate; 
but  it  will  take  two  days  to  have  this  record  printed. 

Senator  Shafroth.  We  have  no  objection  to  having  this  record 
printed  immediately. 

Senator  Reed.  And,  then,  Mr.  Jones  may  want  to  confer  with  the 
attorneys  of  the  International  Harvester  Co.  and  prepare  some  sort 
of  reply.  However,  rather  than  treat  Mr.  Jones  unfairly  and  put  the 
committee  in  that  light,  I  would  consent  to  anything. 

Senator  Bristow.  I  can  not  understand  the  Senator’s  position. 
There  are  to  be  two  reports — the  majority  and  the  minority  reports — 
but  there  is  only  one  record  of  the  evidence. 
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Senator  Lee.  We  are  going  to  close  the  hearings - 

Senator  Bristow  (interposing).  Oh,  no;  Ido  not  understand  that. 
When  this  record  is  printed  and  the  report  of  the  majority  is  prepared 
your  minority  report  will  contain  anything  you  want. 

Senator  Lee.  No,  sir;  you  propose  to  close  the  hearings;  that  is 
your  proposition. 

Senator  Bristow.  No;  I  do  not  propose  to  close  the  hearings;  I 
do  not  think  anybody  does. 

Senator  Reed.  Is  it  necessary  to  take  all  this  colloquy  and  print  it? 

Senator  Pomerene.  Let  me  suggest  this:  If  the  proposition  of 
Senator  Hitchcock  is  to  prevail  here,  every  word  that  is  contained 
in  this  colloquy  ought  to  be  printed. 

Senator  Hollis.  There  is  no  doubt  about  that. 

Senator  Pomerene.  Let  me  say  a  word.  The  immediate  question1 
is  Senator  Hitchcock’s  proposal.  What  is  it?  First,  that  there 
shall  be  reported  all  the  evidence  up  to  date;  second,  a  finding,  not 
on  all  the  evidence  that  may  be  in  the  record,  but  on  the  evidence 
introduced  to-day,  with  a  formal  finding  of  the  majority — not  on  the 
complete  evidence. 

Now,  I  have  heard  of  justices  of  the  peace  who  were  very  willing 
to  decide  a  case  after  the  plaintiff  had  introduced  all  of  his  evidence,  1 
and  could  decide  it  with  the  entire  approval  of  themselves.  But 
they  would  become  embarrassed  when  the  defendant’s  evidence  was 
in.  That  may  be  so  here;  and  I  do  not  see  how  this  committee  can 
make  up  a  report  without  knowing  what  this  evidence  is.  I  do  not 
know  what  it  is  going  to  be.  I  do  not  know  whether  there  will  be 
anything  here  that  will  change  the  effect  of  this;  but  there  may  be. 

Senator  Reed.  I  beg  to  suggest  that  the  case  has  been  decided. 
The  committee  has  already  voted. 

Senator  Hollis.  Then  print  what  it  was  decided  on.  That  was 
on  the  testimony  of  Mr.  Jones;  and  now  you  have  introduced  other 
evidence. 

Senator  Bristow.  What  additional  evidence  has  been  put  in  to¬ 
day  ? 

Senator  Reed.  Simply  the  Government  reports,  and  a  list  of  cases,  i 
But  they  have  objected  to  putting  it  in.  I  do  not  care;  I  will  bring 
it  in  on  the  floor  of  the  Senate. 

Senator  Weeks.  Mr.  Chairman,  as  I  see  this  case  there  is  no  re¬ 
flection  on  Mr.  Jones’s  character  or  Mr.  Jones’s  capacity  as  a  business 
man,  as  was  suggested  by  the  Senator  from  Marylamd.  As  I  see  it. 
it  is  simply  an  objection  because  he  is  a  director  of  a  corporation  at 
the  present  time  and  has  been  in  the  past  which  is  charged  with 
doing  illegal  acts. 

I  do  not  care  a  thing  about  this  record,  so  far  as  I  am  concerned. 
I  am  voting  against  Mr.  Jones  for  that  reason,  and  for  that  reason  i 
alone. 

But  if  there  is  objection  to  any  step  which  is  being  taken,  and  about 
the  manner  in  which  this  report  shall  be  made  I  think  the  objection 
ought  to  be  heeded.  I  do  not  think  there  ought  to  be  a  scintilla  of 
doubt  in  the  minds  of  any  member  of  the  committee  that  Mr.  Jones 
has  had  a  fair  show  before  the  committee;  and  my  judgment  is  that 
he  ought  to  be  notified  that  other  matters  not  connected  with  his  I 
examination  but  which  are  largely  court  records,  have  been  included 
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a  the  records  of  the  committee  and  will  be  used  in  considering  his 
ase;  and  he  should  be  asked  whether  he  wants  to  appear  again,  or 
whether  he  wants  to  in  any  way  comment  on  the  matter  that  has  been 
dded  since  he  appeared  before  the  committee. 

Now,  that  is  my  view  of  it.  Personally  I  do  not  care  a  tinker 

bout  these  court  records  at  this  time. 

Senator  Crawford.  That  is  my  feeling  about  it.  But  I  do  not 
elieve.  under  any  circumstances,  in  ever  putting  the  committee,  or 
ny  tribunal,  in  the  attitude  of  not  having  given  the  other  party,  who 
aay  feel  very  sensitive,  and  whose  general  attitude,  so  far  as  the 
/hole  country  is  concerned,  is  one  of  vital  importance  to  him  I  do 
ot  want  to  be  in  the  position  of  in  any  way  foreclosing  him;  and  I 
/ould  rather  see  the  matter  held,  even  if  it  delays  the  report  a  little, 
o  that  if  Mr.  Jones  feels  that  in  justice  to  himself  he  ought  to  have 
further  hearing  here,  he  may  have  it.  . 

Senator  Shafroth.  In  the  meantime,  the  evidence  as  far  as  it  has 
one  can  be  put  in  print,  so  that  we  can  all  see  it.  I  do  not  know 

/hat  all  this  is.  ...  .  0  ^  .  , 

Senator  Crawford.  My  position  is  exactly  what  Senator  Weeks  s 
position  is,  so  far  as  Mr.  Jones  is  concerned.  I  formed  a  very  high 
pinion  of  him;  I  liked  his  frankness  and  liked  the  man.  But  he  is 
onnected  with  that  company,  and  that  company  had  a  voting  trust; 
nd  here  are  Mr.  Perkins  and  Mr.  McCormick  and  Mr.  Deering  the 
bsolute  arbiters  of  all  he  did.  Now,  I  can  not  vote,  on  account  of 
hat  general  situation,  for  Mr.  Jones;  but  I  do  want  Mr.  Jones  to  be 
reated  fairly,  so  far  as  any  rights  he  has,  or  any  desire  he  may  have 
o  protect  himself  before  the  public,  is  concerned,  and  I  do  not  want 
o  have  anything  done  here  that  would  look  like  printing  a  report 
a  advance  of  giving  him  an  opportunity  to  be  heard  in  regard  to  it. 

Senator  Nelson.  Mr.  Chairman,  I  do  not  want  to  take  up  the  time 
,f  the  committee;  but  it  seems  to  me  that  the  fairest  way  would  be  to 
Lave  this  record  printed  privately,  and  send  Mr.  Jones  a  copy  of  it, 
,nd  then  give  him  an  opportunity  to  reply.  Now,  we  can  not  give 
dm  this  information  by  writing  him  a  letter  and  calling  attention  to 
he  offers  here;  he  ought  to  have  the  whole  record  as  we  are  going  to 
Lave  it  printed. 

Senator  Lee.  That  is  what  we  propose. 

Senator  Shafroth.  Yes;  I  think  so. 

Senator  Nelson.  And  my  idea  is  that  we  ought  to  have  this  record 
)rinted  as  we  have  got  it  now — everything — and  send  it  to  Mr.  Jones 
tmd  ask  him  to  make  such  reply  to  it  as  he  sees  fit,  as  rapidly  as  pos- 
ible,  and  then  hold  the  case  and  not  report  it  to  the  Senate  until  we 

lo  get  his  final  answer.  .  ... 

Senator  Pomerene.  I  think  in  the  letter  of  instructions  which  we 
end  to  him  we  ought  to  place  a  reasonable  limit  upon  the  time 

vithin  which  it  should  be  answered. 

Senator  Nelson.  That  is  why  I  made  the  amendment  to  your 

notion,  Senator  Lee. 

Senator  Lee.  Yes;  I  accept  the  amendment. 

Senator  Peed.  Your  proposition  is  to  let  Mr.  Jones  reply  to  any 
lew  matter  ? 

Senator  Lee.  Yes. 

Senator  Shafroth.  Yes;  any  new  matter. 
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Senator  Bristow.  If  we  do  that,  he  will  probably  get  the  lawyers 
of  the  International  Harvester  Co.  to  come  here  and  prepare  a  brief, 
and  I  think  we  would  probably  have  to  receive  them. 

Senator  Reed.  Rather  than  have  the  delay,  I  should  prefer  to 
withdraw  these  records  which  I  have  offered,  submitting  the  case 
upon  Mr.  Jones’s  own  statement  and  the  record  as  made  up  the  other 
day — the  matters  that  were  then  introduced,  and  introduced  without 
objection  and  accepted,  and  which  was  the  record  at  the  time  we 
voted  upon  this  case.  And  the  rest  of  it  I  will  see  gets  into  the  records 
of  the  Senate  in  my  own  way. 

Senator  Lee.  I  object  to  any  change  in  this  record,  or  any  change 
in  this  stenographic  report.  It  is  of  importance  in  determining  the 
value  of  the  report  of  this  committee,  and  the  Senate  is  entitled  to 
have  it. 

Senator  Hitchcock.  That  is  not  the  Senator’s  motion. 

Senator  Bristow.  The  committee  has  already  made  its  decision; , 
it  has  voted.  Now,  Senator  Reed’s  motion  is  that  the  record  be  made 
as  it  was  when  we  took  the  vote,  and  that  this  subsequent  material 
be  left  out.  What  objection  have  you  to  that? 

Senator  Shafroth.  What  Senator  Reed  offered  was  not  read,  i 
He  said,  “I  want  to  introduce  a  Missouri  decision;  I  want  to  intro-  j 
duce  so-and-so;”  and  he  had  a  great  big  book,  in  which  certain] 
items  were  read,  and  he  never  finished  it  at  all;  and  we  were  trying 
to  expedite  things ;  and  that  is  the  reason  we  were  willing  to  take  f 
a  vote  at  that  time. 

Senator  Reed.  That  is  all  I  want  to  put  in— what  was  put  in  at  the 
time  we  voted.  I  thought  the  committee  ought,  in  fairness,  to  have 
this  matter  before  it  before  it  was  submitted  to  the  Senate;  but  now  j 
I  am  willing,  rather  than  to  have  this  d  elay  hold  this  appointment  up, 
and  hold  the  country  up  all  the  time  that  will  be  involved,  to  simply  i 
withdraw  the  new  offers  that  I  made  this  morning. 

Senator  Hitchcock.  Are  you  ready  for  the  question  ? 

Senator  Shafroth.  I  would  like  to  look  at  the  records  myself. 

Senator  Bristow.  We  are  simply  taking  the  decisions  against  the  I 
International  Harvester  Co.  and  permitting  that  corporation  to  make 
its  defense  to  the  public,  which  will  be  done  at  the  public  expense  ; 
and  I  think  it  has  had  favors  enough  from  the  people  of  the  United 
States;  and  so  let  us  go  back  to  where  we  were  and  let  it  take  care 
of  itself. 

Senator  Pomerene.  Who  has  suggested  defending  the  Inter-  | 
national  Harvester  Co.  ? 

Senator  Bristow.  Well,  Mr.  Jones,  then;  they  are  his  counsel;  he  is  j 
relying  upon  their  counsel  to  answer  these  court  charges;  let  him  dc 
it  himself;  he  will  get  the  help  of  the  Harvester  Trust  lawyers. 

Senator  Shafroth.  He  is  a  lawyer  himself;  the  chances  are  he  wil 
do  it  himself. 

Senator  Bristow.  He  said  in  his  testimony  that  he  followed  the 
advice  of  the  attorneys  for  the  company  in  all  of  these  affairs. 

Senator  Hollis.  I  think  we  ought  to  have  the  record  printed  tc  ' 
date  for  our  use.  Then  we  can  tell  what  was  put  in  the  other  day 
whether  there  was  enough  in  to  be  a  fair  presentation  of  it,  and  then 
we  can  decide  what  we  will  have  in. 

Senator  Shafroth.  I  believe  in  letting  a  man  print  what  he  wants 
to;  but  I  think  there  ought  to  be  an  opportunity  to  answer  it. 
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Senator  Bristow.  The  place  for  them  to  defend  themselves  is  in 

he  courts.  . 

Senator  Hitchcock.  The  motion  of  Senator  Reed  is  to  withdraw 
11  documents  offered  by  him  as  a  part  of  the  record,  since  the  evi- 
ence  was  taken  upon  the  taking  of  a  vote. 

Senator  Lee.  Mr.  Chairman,  I  make  a  point  of  order  against  that 
lotion,  as  it  practically  is  an  effort  to  wipe  out  the  entire  record  and 
roceedings  of  this  committee,  and  that  this  committee  can  not  itself 
Iter  the  record,  and  that  for  this  committee  to  wipe  out  what  it  has 
one  or  tried  to  do  here  this  morning  would  be  a  suppression  of 
iformation  or  of  the  truth. 

Senator  Hitchcock.  But  that  does  not  affect  the  stenographic 
eport  of  the  committee—  it  affects  the  offer.  * 

Senator  Shafrotii.  Did  you  not  make  a  motion  some  time  ago, 
enator  Lee. 

Senator  Lee.  I  did,  and  it  was  not  acted  on. 

Senator  Hitchcock.  What  was  the  Senator’s  motion  ? 

Senator  Shafroth.  That  Mr.  Jones  be  given  an  opportunity  to  be 
eard.< 

Senator  Lee.  I  did,  and  Senator  Nelson  amended  it. 

Senator  Nelson.  My  amendment  to  the  motion  of  the  Senator 
rom  Maryland  is  that  we  have  the  entire  record  printed  as  it  is  now, 
nd  that  a  copy  of  it  be  sent  as  soon  as  possible  to  Mr.  Jones  and 
bat  he  be  requested  to  make  such  reply  to  it  as  he  desires  as  soon  as 
e  can,  and  that  in  the  meantime  no  report  on  this  nomination  be 
lade  to  the  Senate. 

Senator  Lee.  That  substitute  is  entirely  satisfactory  to  me. 
Senator  Weeks.  Mr.  Chairman,  I  want  to  make  this  suggestion, 
bat  that  will  cause  considerable  delay,  and  perhaps  unreasonable 
elay.  If  Mr.  Jones  saw  fit  to  come  here  at  once,  and  bring  his  attor- 
ey,  if  he  likes,  we  might  save  several  days  of  delay,  which  would  be 
Hcurred  if  we  sent  the  report  out  there. 

Senator  Lee.  There  is  no  objection  to  putting  in  the  motion  a 
mitation  of  time. 

Senator  Nelson.  What  limitation  would  you  consider  fair? 
Senator  Lee.  Give  him  four  days. 

Senator  Shafroth.  After  the  receipt  of  the  report  ? 

Senator  Nelson.  Yes;  give  him  five  days. 

Senator  Lee.  Yes. 

Senator  Shafroth.  Yes. 

Senator  Hitchcock.  My  judgment  is,  gentlemen,  that  this  com- 
aittee  has  decided  this  question.  The  records  show  that  we  came 
o  a  vote  upon  the  nomination  of  Mr.  Jones,  and  we  voted  7  to  4 
gainst  it. 

Senator  Lee.  Do  you  rule  this  out  of  order? 

Senator  Hitchcock.  I  was  authorized  to  make  a  report,  which  I 
iave  drawn,  and  which  I  intended  to  present  to  the  Senate  to-day. 
Senator  Reed  at  that  time  reserved  the  right  to  offer  certain  testi- 
nony.  He  has  offered  that  testimony  this  morning,  and  objection 
b  made  that  Mr.  Jones  should  have  an  opportunity  to  reply  to  it. 
lather  than  submit  to  that  delay,  Senator  Reed  withdraws  the  testi- 
nony,  or  desires  to  do  so. 

Senator  Shafroth.  Can  a  plaintiff  in  a  case  withdraw  testimony 
hat  has  already  gone  to  the  jury  ? 
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Senator  Reed.  This  is  not  a  jury;  the  verdict  is  in. 

Senator  Nelson.  I  withdraw  my  motion. 

Senator  Weeks.  Mr.  Chairman,  I  just  want  to  say  that  it  seems  to 
me  that  there  is  an  apparent  attempt  here  going  to  be  made  to  becloud 
the  issue  in  this  case. 

I  do  not  want  any  possibility  that  anybody  can  say — I  do  not  want 
any  possibility  that  any  Senator  can  say  that  Mr.  Jones  has  not  been 
treated  with  absolute  fairness.  Mr.  Jones  should  be  treated  on  his 
merits  as  a  man  and  an  officer  of  a  corporation.  I  think  I  detect  in 
the  atmosphere  here  a  suggestion  that  there  is  going  to  be  a  claim 
made  that  he  has  not  been  treated  fairly. 

Now,  I  hope  Senator  Nelson  will  not  withdraw  his  motion;  and, 
although  I  think  this  delay  is  unnecessary  and  more  or  less  unreason¬ 
able,  yet  I  hope  the  delay  will  be  granted,  so  that  there  may  be  no 
joossibility  that  anybody  can  say  that  Mr.  Jones  has  not  been  treated 

Senator  McLean.  I  think  Mr.  Jones  ought  to  be  allowed  to  speak, 
because  any  delay  would  be  at  Mr.  Jones’s  request.  I  think  we  are 
wasting  time  and  money  here  by  stuffing  this  record..  There  is  not  a 
part  of  those  documents  that  is  not  a  public  record  and  open  'to  the 
public;  there  is  nothing  concealed  about  it;  there  is  nothing  in  it 
that  the  Senator  can  not  use  in  public  to-day  if  he  wishes  to;  and  it 
seems  to  me  we  are  going  to  great  expense  to  make  this  record  as 
large  as  it  is. 

But  we  have  consented  to  it  so  far,  and  the  Senators  who  favor  Mr. 
Jones  feel  that  injustice  will  be  done  if  we  stop  here  and  do  not  allow 
Mr.  Jones  to  present  whatever  he.  may  desire,  and  1  agree  with  the 
Senator,  and  if  that  is  their  request  and  they  put  it  in  that  way,  I 
should  not  vote  against  it;  I  could  not  vote  against  it,  although  I 
think  we  make  a  mistake  and  waste  a  great  deal  of  time  and  money, 
as  I  said,  in  printing  this  great  document,  wffiich  has  nothing  in  it 
which  is  not  at  the  command  of  any  Senator  or  other  person  who  is 
inquisitive  enough  to  want  to  know  what  it  is. 

Senator  Reed.  Let  me  just  offer  this  observation:  This  case  was 
taken  up,  the  evidence  was  introduced,  and  upon  the  evidence  the 
case  was  decided. 

Now  comes  the  question  of  a  record,  of  a  report.  It  struck  me 
that  the  majority  of  the  committee  'would  have  the  right  in  making 
its  report  to  use  any  public  document  or  any  court  record  that  it  saw 
fit.  It  is  not  even  commenting  on  the  evidence  here. 

But  I  thought,  in  view  of  the  fact  that  these  items  were  somewhat 
voluminous,  that  they  ought  to  be  formally  introduced  in  order  that 
they  might  be  printed  as  part  of  the  record  and  not  part  of  the  report. 
That  was  my  object  in  offering  them.  I  never  had  the  slightest  idea 
of  doing  any  injustice  to  Mr.  Jones  nor  of  anybody  requesting  any 
delay. 

I  have  offered  to  withdraw^  them  and  the  Senators  who  objected  to 
their  being  offered  in  the  first  instance  now  object  to  their  being 
withdrawn.  That  is  the  situation. 

The  question  before  the  committee  ought  to  be  whether  these  will 
now  be  printed  as  a  part  of  the  record  or  not.  If  that  is  determined 
in  the  affirmative,  then  the  question  will  come  of  giving  Mr.  Jones  an 
opportunity  to  be  heard. 
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I  agree  with  Senator  Weeks,  that  if  there  is  any  chance  here  of  any- 
>ody  claiming  that  Mr.  Jones  has  been  mistreated,  I  would  prefer 
ny  reasonable  delay  to  any  such  claim  as  that  being  made. 

Senator  Pomerene.  Mr.  Chairman,  I  always  deal  in  perfect  frank- 
I  ess  in  these  matters;  and  I  would  unhesitatingly  and  unequivocally 
ay,  in  public  and  in  private,  that  the  majority  of  this  committee 
las  been  most  unfair  if  they  will  attempt  to  print  this  record  and  make 
,  report  on  matters  that  are  so  vitally  connected  with  the  reputation 
nd  character  of  thi-  appointee  without  giving  him  an  opportunity 
o  be  heard  with  respect  to  this  testimony. 

Senator  Bristow.  Now,  Senator  Pomerene,  suppose  that  we  print 
he  record  as  it  was  made  the  day  we  voted,  and  that  all  subsequent 
aatter  be  left  out;  then  where  is  Mr.  Jones  injured? 

Senator  Pomerene.  But,  my  dear  friend,  that  is  the  effect  of  the 
tatement  of  my  good  friend  to  the  left  [Senator  Reed]  that  he  would 
ee  to  it  that  all  this  stuff  gets  into  the  record. 

Senator  Bristow.  That  is  when  he  makes  his  speech;  and  then 
rou  will  have  the  right  to  say  anything  Mr.  Jones  desires  in  answer 
o  anything  Senator  Reed  says  which  goes  into  the  record. 

Senator  Pomerene.  We  came  to  a  certain  conclusion  here,  and 
ill  of  us  were  somewhat  negligent  in  this  respect,  that  we  attempted 
,o  vote  and  did  vote,  either  for  or  against  the  report,  without  having 

She  evidence  before  us,  but  simply  with  a  statement  that  we  would 
ntroduce  certain  records;  and  my  good  friend  here  [Senator  Reed], 
dare  say,  was  not  famihar  with  all  the  details  of  what  he  proposed 
,o  offer  at  that  time;  neither  were  any  of  us. 

And  now  we  are  seeking  here  to  come  to  a  conclusion,  a  verdict, 
i  decree,  if  you  please,  upon  a  given  matter,  without  having  the  full 
widence  before  us. 

Senator  Bristow.  Now,  just  to  show  how  unfair  you  are.  about 
hat:  The  judgment  has  been  rendered,  so  far  as  this  committee  is 
concerned,  on  the  record,  as  it  was  made  at  the  time  the  vote  was 


;aken.  .  . 

Senator  Shafroth.  The  committee  could  reconsider  it  before  it 

.s  reported.  . 

Senator  Bristow.  But  it  has  not  reconsidered  it;  and  it  will  not 
consider  it.  I  am  talking  about  the  record  that  was  made  at  that 
bime.  The  vote  was  taken  upon  the  record  as  it  was.  Now,  the 
proposition  is,  Shall  the  record  as  made  at  the  time  the  vote  was 
taken  be  embodied  in  the  report?  I  have  no  objection  to  this  sub¬ 
sequent  matter  being  treated  as  a  subsequent  proposition,  as  argu¬ 
ment,  or  anything  else,  and  a  copy  being  made  of  that;  but  I  cer¬ 
tainly  object  to  a  reconsideration  of  that  proposition,  unless  the 
committee  sees  fit  to  reconsider  the  vote  the  committee  took. 

Senator  Lee.  It  would  be  very  proper  for  a  motion  to  be  made  to 


reconsider  it. 

Senator  Hitchcock.  I  will  state  the  situation:  Senator  Nelson  has 
withdrawn  his  amendment. 

Senator  Nelson.  My  motion. 

Senator  Lee.  No;  I  made  the  motion  and  accepted  Senator  Nel¬ 
son’s  amendment,  and  the  Senator  can  not  withdraw  it. 

Senator  Nelson.  I  made  a  motion  as  to  sending  the  testimony 
Senator  Lee  (interposing).  I  accepted  it  as  a  substitute. 
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Senator  Hitchcock.  Senator  Nelson  has  withdrawn  that  and  Sena¬ 
tor  Reed  has  offered  a  substitute  to  Senator  Lee’s  motion. 

Senator  Lee.  I  make  a  parliamentary  objection  to  that  ruling, 
Mr.  Chairman.  I  had  accepted  Senator  Nelson’s  amendment  as  a 
substitute  for  my  motion;  hence  it  is  my  motion,  and  I  do  not  with¬ 
draw  it. 

Senator  Hitchcock.  Very  well;  that  was  before  the  committee, 
and  Senator  Reed  offers  as  a  substitute  for  that  a  motion  to  withdraw 
all  documents  offered  since  the  vote  on  the  report  was  taken,  and  a 
vote  will  now  be  taken  on  that  proposition. 

Senator  Hollis.  Just  a  moment,  Mr.  Chairman;  I  think  that  is 
not  a  proper  statement.  Do  you  mean  all  documents  presented  since 
the  vote  was  taken  ? 

Senator  Hitchcock.  All  documents  presented  since  the  vote  was 
taken  ? 

Senator  Lee.  I  would  like  to  ask  whether  the  effect  of  this  motion 
would  be  that  all  the  record  of  to-day  is  canceled. 

Senator  Hitchcock.  The  motion  is  to  withdraw  all  documents  pre¬ 
sented  to  make  up  the  record  in  this  case  since  the  vote  was  taken 
by  the  committee  reporting  the  nomination. 

Senator  Shafroth.  Does  that  mean  that  if  we  want  to  introduce 
anything  to-morrow  morning  we  can  not  introduce  it  ? 

Senator  Bristow.  No;  you  can  introduce  anything  you  want  to. 

Senator  Shafroth.  I  think  it  does — as  a  part  of  the  record. 

Senator  Lee.  I  want  to  make  a  comment  on  that  proposition, 
that  Senator  Reed  is  wrong,  according  to  my  memory,  when  he 
states  that  there  was  an  objection  to  putting  these  records  in.  Ir  j 
fact  they  were  accepted  without  objection  nearly  universally.  ] 
made  some  objection  to  the  Interstate  Commerce  Commission  j 
examination  by  an  examiner  being  put  in  unless  it  was  prefaced  bj 
the  letter  of  Commissioner  Harlan.  That  objection  was  met  by  put-  i 
ting  in  the  letter  of  the  chairman ;  so  the  whole  thing  goes  in  withoul 
objection.  ,  1 

Senator  Hitchcock.  Senator  Reed,  does  that  seem  to  avoid  j 
delay  ? 

Senator  Shafroth.  It  is  strange  that  there  should  be  such  a  desire 
to  avoid  delay  when  this  man  is  not  occupying  the  position;  there  is 
no  harm  done  by  it. 

Senator  Lee.  Mr.  Chairman,  I  want  to  go  on  record  that  these 
proceedings  having  been  held  and  this  testimony  offered,  and  these 
comments  and  remarks  and  suggestions  having  been  made,  they  are 
a  part  of  the  record  of  this  committee ;  and  it  is  beyond  the  powe]  j 
of  this  committee  to  expunge  its  own  records. 

Senator  Hitchcock.  The  motion  does  not  contemplate  a  change  j 
of  the  stenographic  report;  it  simply  avoids  the  printing  of  the  I 
records,  which  were  offered. 

(Thereupon  the  roll  was  called  for  a  vote.) 

Senator  Reed.  I  am  going  to  vote  “aye,”  and  give  my  reason 
simply  because  I  do  not  want  this  matter  to  be  held  up  indefinitely. 

Senator  Pomerene.  I  vote  “no,”  especially  because  all  this 
matter  which  it  is  now  proposed  to  be  eliminated  will  be  used  in  the 
determination  of  this  case. 

The  following  Senators  also  voted  in  the  affirmative: 

Nelson,  Bristow,  Crawford,  McLean,  and  Hitchcock. 
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The  following  Senators  also  voted  in  the  negative: 

Shafroth,  Hollis,  and  Lee.  . 

Senator  Hitchcock.  The  vote  stands  7  to  4  and  the  motion  is 

therefore  carried,  and  the  documents  will  be  withdrawn.  , 

Senator  Lee.  Mr.  Chairman,  I  want  to  make  an  inquiry  as  to  how 
this  stenographic  report  is  going  to  be  printed,  with  or  without 

^Senator  Hitchcock.  It  will  be  printed  without  the  documents. 

Senator  Lee.  Well,  I  will  repeat  the  point  of  order  that  1  made 
before,  that  it  is  not  within  the  power  of  the  committee  to  change  its 
own  records;  nor  is  it  within  the  power  of  counsel  to  withdraw  testi¬ 
mony  when  it  is  once  offered  for  or  against  any  given  proposition 

before  any  American  tribunal.  ,  .  * 

Senator  Hollis.  Mr.  Chairman,  I  now  move  that  the  chairman  be 
requested  and  that  the  members  of  the  committee  be  requested  not 
to  give  out  any  information  as  to  what  has  taken  place  m  this  meeting. 
Senator  Hitchcock.  Are  you  ready  for  the  question  < 

Senator  Bristow.  That  does  not  mean  that  the  report  shall  be  not 

made  to  the  Senate  in  the  regular  way  *  ,  , 

Senator  Hitchcock.  It  does  not  change  the  reports  that  will  be 

made.  My  report  will  be  filed  to-day.  .  , 

Senator  Bristow.  Then  I  have  no  objection  to  make. 

Senator  Hitchcock.  It  simply  means  that  no  information  is  to  be 
given  out  concerning  the  proceedings  of  this  committee.  . 

Senator  Shafroth.  Mr.  Chairman,  I  object  to  any  report  being 
made  until  the  record  is  printed,  so  that  we  can  have  an  opportunity 

to  make  the  minority  report  at  the  same  time.  ,  , 

Senator  Hitchcock.  Well,  the  minority  report  was  to  be  made 

Senator  Shafroth.  Well,  we  do  not  know  what  this  record  that 
Senator  Reed  read  contains,  and  the  mass  of  documents  and  things 
of  that  kind.  I  tried  to  listen  to  them ;  but  sometimes  a  person  would 
come  in  and  talk  to  me;  and  I  have  not  any  idea  what  they  w ere. 

Senator  Hitchcock.  Senator  Hollis  moves  that  no  member  ol  this 
committee,  nor  the  chairman,  give  out  any  information  concerning 
the  proceedings  of  the  committee  to-day. 

(The  motion  wras  unanimously  adopted.) 

Senator  Pomerene.  Mr.  Chairman,  I  move  that  a  stenographic 
copv  of  the  testimony  which  was  offered  here  to-day,  as  well  as  on 
the  9th  of  July,  and  a  copv  of  the  comments  as  they  were  given  here 
be  furnished  to  Mr.  Jones,  so  that  he  may  have  an  opportunity,  it 

he  so  desires,  to  make  a  reply  to  the  same.  .  . 

Senator  Bristow.  Let  me  ask  you,  Senator  Pomerene,  when  it  is 
not  a  part  of  the  record,  when  it  is  simply  blank,  why  do  you  want  to  go 
to  all  of  that  trouble  now— when  it  is  not  a  part  of  the  proceedings 
of  the  committee,  so  far  as  its  report  is  concerned  .  .  ,  - 

Senator  Pomerene.  My  good  friend,  if  you  were  on  trial  lor  an 
offense,  and  evidence  were  introduced  in  the  record  before  the 

^  Senator  Bristow  (interposing).  Now,  who  is  the  jury  in  this  case  ? 

Senator  Pomerene.  Just  let  me  finish,  please.  Introduced  in 
evidence,  and  that  is  to  be  used  in  the  argument;  it  is  to  be  used 
when  the  jury  gets  in  session,  and  comments  are  to  be  made^  thereon, 
and  it  is  expected  that  those  comments  and  that  evidence  shall  ha\  e 
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an  effect  when  the  Senate  is  going  to  determine  whether  it  would 
advise  or  consent  to  this  appointment - 

•  Se£,ator  Bristow  (interposing).  Let  me  tell  you  what  your  motion 
is.  I  hat  Senator  Reed  s  speech  m  the  Senate  be  given  to  Mr.  Jones 

m  advance,  m  order  that  he  may  answer  it.  That  is  what  the  motion 
rnGans  • 

Senator  Pomerene.  Not  at  all. 

®®nat°r  Nelsoist.  Senator  Pomerene,  I  want  to  call  your  attention 
to  the  tact  that  now  all  the  record  we  have  is  simply  a  part  of  the 
record  of  the  court  m  that  Missouri  case.  That  is  all  there  is.  Am 
1  not  correct,  Senator  Reed  ? 

Senator  Reed.  That  is  correct— -and  Mr.  Jones’s  testimony. 

.  Senator  JSielson.  Senator  Reed  offered  the  other  day  the  petition 
In  wafranto  proceedings,  the  notice  to  show  cause;  the  reply  of 
the  defendants,  and  then,  as  I  recall  it,  he  read  a  part,  but  did not 
hmsh  it,  of  the  report  of  the  commissioner  appointed  to  take  testi¬ 
mony.  Now,  that  is  all  that  is  in  the  case. 

Senator  Reed.  I  offered  that,  and  I  offered  the  judgment  of  the 
court,  and  the  judgment  of  the  Supreme  Court. 

Senator  Nelson.  Yes;  that  is  the  whole  thing. 

Senator  Pomerene.  No;  also  with  this  statement,  that  if  those 
were  ruled  out - 

Senator  Nelson  (interposing).  Now,  what  you  are  stating  is 
entirely  groundless.  There  is  nothing  in  the  record  but  that. 

Senator  Pomerene.  No;  pardon  me;  you  have  only  stated  it  par¬ 
tially.  I  he  withdrawal  was  accompanied  with  the  statement  that 
these  records,  and  so  on,  would  find  their  way  into  the  record 
Senator  Reed.  Not  into  this  record. 

Senator  Pomerene.  I  understand  that;  but  into  the  record  in  the 
Senate,  which  is  going  to  have  its  weight  in  the  determination  of  what 
the  Senate  is  going  to  do. 

Senator  Nelson.  How  can  you  prevent  that,  Senator  Pomerene- 

H°w  can  you  prevent  any  Senator  from  reading  those  documents  in 
the  Senate  ? 

Senator  Pomerene.  I  can  not. 

Senator  Bristow.  You  have  just  as  much  right  to  ask  that  I  send 
my  manusciTpt  of  my  speech  to  Mr.  Jones  to  permit  him  to  answer  it. 

Senator  Crawford.  Are  we  not  going  too  far?  If  I  had  to  do  it 
over  again,  I  would  not  vote  to  put  Senator  Stone’s  speech  in 
Senator  Hitchcock.  It  is  not  in;  it  is  all  withdrawn. 

Scnat  r  Crawford.  I  am  glad  of  that;  I  do  not  believe  we  ought 
to  put  that  in. 

Senator  Hitchcock.  Gentlemen,  we  are  needed  upstairs  in  the 
Senate. 


Senator  Hollis.  Before  we  adjourn  I  want  to  make  a  motion  about 
reporting  to-day. 

tvl e*na^Cr  Yes;  and  I  think  it  ought  to  be  insisted  on. 

YVnatever  record  has  been  made  here  I  do  not  know  the  contents 
of  it,  I  do  not  know  the  accusations  in  the  Missouri  case.  It  seems 
to  me  that  when  that  record  is  made  up,  eliminating  those  documents, 

etc.,  it  ought  to  be  sent  to  Mr.  Jones,  limiting  his  time  to  reply  to 
lour  days.  1 

Senator  Reed.  I  have  not  the  slightest  objection. 

Senator  Hitchcock.  By  unanimous  consent  a  copy  of  the  pro¬ 
ceedings  of  to-da}^  will  be  sent  to  Mr.  Jones. 
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Senator  Shafroth.  And  that  no  report  be  made  until  then. 

Senator  Hitchcock.  The  motion  did  not  state  that. 

Senator  Pomerene.  Does  the  record  show  that  my  motion  was 

tated?  .  ,  ,, 

Senator  Hitchcock.  I  was  trying  to  state  the  motion. 

Senator  Pomerene.  You  said  by  unanimous  consent  this  would 

>e  done.  .  ,  p 

Senator  Hitchcock.  I  said  by  unanimous  consent  a  copy  ot 

,0-day’s  proceedings  could  be  sent  to  Mr.  Jones.  I  think  he.  should 
iave  a  copy.  He  will  then  take  whatever  action  he  deems  wise. 
Senator  Pomerene.  That  is  the  substance  of  my  motion. 

Senator  Hitchcock.  Substantially  that  is  it. 

Senator  Lee.  That  includes  the  whole  record  of  to-day  ? 

Senator  Pomerene.  Is  this  done  by  common  consent? 

Senator  Hitchcock.  This  is  dene  by  common  consent. 

Senator  Hollis.  I  move  that  no  report  be  made  to  the  Senate  on 
the  nomination  of  Mr.  Jones  until  the  minority  have  had  an  oppor¬ 
tunity  to  examine  the  report  of  the  majority  and  prepare  a  minority 

:  ^Senator  Reed.  Mr.  Chairman,  we  might  as  well  ask  that  no  major- 
ty  report  be  made  until  the  minority  report  has  been  filed  and  we 
aad  had  an  opportunity  to  examine  it. 

Senator  Hollis.  That  would  be  all  right.  _ 

Senator  Hitchcock.  It  would  be  necessary  to  reconsider  the  vote 
bv  which  the  acting  chairman  was  authorized  to  make  the  report. 

:  Senator  Hollis.  When  was  he  instructed  to  make  the  report? 
Senator  Hitchcock.  At  the  last  meeting  of  the  committee. 

Senator  Pomerene.  Just  move  to  reconsider  it. 

Senator  Hollis.  No,  I  can  not.  This  is  merely  to  see  that  the 
minority  has  a  chance  to  see  the  majority  report.  I  am  making  up 
the  minority  report.  I  think  the  committee  will  vote  me  down. 

Senator  Shafroth.  Generally  the  majority  report  is  made,  and 
then  the  minority  report  is  printed  right  in  the  same  pamphlet. 
Senator  Hollis.  I  ask  to  have  a  vote  on  that  motion. . 

Senator  Hitchcock.  Senator  Hollis  moves  that  the  majority  report 
be  withheld  until  it  shall  be  submitted  to  the  examination  of  the 
members  of  the  minority. 

Senator  Weeks.  Before  you  put  that,  I  want  to  call  attention  to 
the  fact  that,  as  I  understood  it,  the  chairman  gave  notice  on  the 
floor  of  the  Senate  yesterday  that  he  was  going  to  make  the  report 

to-day,  and  there  was  no  protest.  .  , 

Senator  Shafroth.  That  may  be;  but  he  can  give  notice  to-day 

that  he  will  not  make  any  report  to-day. 

Senator  Reed.  I  move  as  a  substitute  to  the  motion  that  the  light 
of  the  minority  of  the  committee  to  make  such  report  as  it  sees  fit  at 
such  time  as  it  sees  fit,  is  reserved. 

r.  Senator  Hitchcock.  Are  you  ready  for  the  substitute  . 

(Thereupon  a  vote  was  taken.)  .  .  .  „  ,,  , 

Senator  Hitchcock.  The  motion  is  earned  m  the  form  ot  the  sub¬ 
stitute  offered  by  Senator  Reed.  .  ,  , 

(Thereupon,  at  1.20  o’clock  p.  m.,  the  committee  adjourned  sub¬ 
ject  to  the  call  of  the  chair.) 
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